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Final  Rule  on  Education  Records 

Notice  of  proposed  rulemaking  was 
published  In  the  FeorasL  Register  mi 
January  6,  1975  at  40  FR  1208  setting 
forth  the  requirements  to  be  met  by  an 
educational  agency  or  Institution  to  pro> 
tect  the  priviu;y  of  parents  and  students 
under  section  438  of  the  General  Educa- 
timi  ProYislmis  Act,  as  amended  (added 
by  sectimi  513  of  Pub.  L.  93-380  and 
amended  by  section  2  Pub.  L.  93-568) . 
TTiree  hundred  and  twenty-one  letters 
omnment  were  received  during  the  60- 
day  public  cmnment  period  which  closed 
cm  March  7,  1975.  All  comments  were 
given  consideration  during  the  revlsl<m 
of  the  regulations,  the  first  segment  of 
which  was  published  In  final  form  mi 
March  2,  1976  at  41  FR  9026.  This  docu¬ 
ment  supersedes  the  previously  published 
final  regulatlmi.  The  revoked  regulation 
has  been  incorporated  for  republication 
at  subparts  A  (Sections  99.2  and  .3),  C 
(Sections  99.21-23),  and  D  (Sections 
99.31  and  .36)  of  this  document,  in  order 
to  provide  the  public  with  a  single  docu¬ 
ment  containing  all  regulatory  provi¬ 
sions  pertaining  to  the  Family  Educa¬ 
tional  Rights  and  Pitvaey  Act. 

While  the  Departmmit  unquestionably 
supports  the  purpose  of  the  law — to  pro¬ 
vide  greater  privacy  safeguards  to 
parents  and  students  through  the  appli¬ 
cation  of  fair  Information  practice — 
during  the  course  of  develm>ing  this  final 
regulation  It  became  evident  that  trans¬ 
lating  this  Intent  into  practice  might 
create  a  number  of  problems.  Fm*  our 
part,  there  was  a  conscious  effort  to 
initiate  any  dlsclocating  effects  which 
the  regulation  might  have  and,  at  the 
same  time,  remain  consistent  with  the 
statute. 

We  b^eve  that  s<»ne  working  experi¬ 
ence  with  this  regulation  will  be  help¬ 
ful  to  the  Department  In  determining 
whether  there  Is  a  need  to  modify  this 
regulation  or  whether  a  recommenda- 
ttOQ  for  legislative  change  may  be  either 
necessary  or  appropriate. 

As  a  result,  the  regulation  Is  being  is¬ 
sued  in  final  form,  effective  upon  pub¬ 
lication,  with  the  cmnmitment  that  cmn- 
ments  on  the  regulatlmi  and  Its  miera- 
timi,  including  Its  effect  on  the  day-to- 
day  activities  Qi  educational  agencies  and 
Institutions  during  the  1976-77  school 
year,  will  be  formally  Invited  for  a 
ninety-day  period  commencing  July  1, 
1977.  These  comments  will  be  used  in 
evaluating  this  regulation  and  will  be 
shared  with  the  Omigress,  as  may  be 
necessary.  In  order  to  Improve  the  effects 
and  effectiveness  of  the  regulation  and 
the  statute  upmi  which  it  is  based. 

m  addltlma  to  welcmnlng  comments  on 
the  substance  of  these  regulations,  the 
Department  win  also  solicit  puMlc  com¬ 
ma:^  regarding  the  most  aiHVoprlate 
means  of  enforcing  the  provlslmis  of  the 


Act.  Regarding  the  means  of  enforemnent 
available  to  the  Department,  ahlle  edu¬ 
cational  agencies  and  Institutions  are  ac¬ 
countable  for  Federal  funds  ttiey  receive 
and  must  act  in  cmiformlty  with  Federal 
law,  the  practice  of  using  the  expenditure 
of  Federal  funds  as  leverage  may  not  be 
the  most  effective  way  to  accomplish  the 
objectives  of  this  statute.  We  would  be 
Interested  In  your  views  as  to  whether 
other  more  appropriate  means  of  en¬ 
forcement  than  Institutional  funds  cutoff 
are  or  should' be  available. 

Analysis  or  Earlier  Comments 

A  summary  of  the  major  cmnments  re¬ 
ceived  follows  In  order  of  the  sections 
nxunbered  as  In  the  final  regulations. 
Each  summary  of  comments  Is  followed 
by  a  response  which  Indicates  whether  or 
not  a  change  has  been  made  In  the  regu¬ 
lations.  Technical  changes,  such  as  the 
renumbering  of  sections,  are  listed  under 
other  changes  at  the  end  of  each  section 
or  subpart 

SUBPART  A — GENERAL 

1.  Section  99.1  AppUctibUity  of  part. 

Comment.  A  commenter  suggested 
that  the  determination  as  to  whether  or 
not  an  educational  agency  or  institution 
would  be  required  to  oomply  with  section 
438  of  the  Act  and  this  should  be 
based  on  the  actual  receipt  of  funds  and 
not  on  whether  funds  have  been  made 
available  under  an  apidlcable  program. 

Response.  Sections  438  (a)  (1)  (A),  (a) 
(2),  (b)(1).  and  (b)(2)  state  that  “No 
fimds  shall  be  made  available  imder  any 
applicable  program  to  any  educational 
agency  or  institution.  •  •  there¬ 
fore,  no  change  has  been  made  In  the  reg¬ 
ulations.  However,  the  term  “available” 
should  be  read  in  this  context  as  referring 
to  fvmds  which  have  been  oMlgated 
the  UR.  Commissioner  of  Education. 

Comment.  Several  commenters  indi¬ 
cated  that  It  would  be  helpful  to  have  a 
list  of  Federal  programs  administered  by 
the  UH.  Oommlssioner  of  Education.  One 
commenter  suggested  that  the  list  of  pro¬ 
grams  be  published  as  a  part  of  the  reg¬ 
ulations. 

Response.  It  was  determined  that  It 
would  not  be  feasible  to  publish  a  list  of 
Federal  programs  administered  by  the 
(Commissioner  as  a  part  of  the  regulations 
because  any  such  list  would  be  subject 
to  change  and  tends  to  become  out-of- 
date  soon  after  it  Is  published. 

A  list  ot  programs  administered  by  the 
Commissioner  as  of  March  1975  was  pub¬ 
lished  at  40  FR  10503-5  (Mardl  6.  1975) 
and  is  availaUe  as  a  reprint  from  the  Su¬ 
perintendent  of  Documents.  Government 
Printing  Office,  Washington,  D.C.  20402. 

Comment.  Several  commenters  Indi¬ 
cated  they  felt  that  If  an  educational 
agency  or  Institution  or  students  In  at¬ 
tendance  at  the  educational  agency  or 
institution  received  funds  under  any 
Federal  program,  the  agency  or  Institu- 
tkm  should  be  requdred  to  oomply  with 
section  438  of  the  Act  and  this  part. 

Response.  The  statutory  language  lim¬ 
its  coverage  to  educational  agencies  and 
Institutions  to  which  funds  are  made 
avallaUe  under  jHograxns  administered 


by  the  UJS.  Commissioner  of  Educatlmi. 
Sectl(m  438  was  an  amendment  to  Part  C 
of  the  General  Education  Provlslmis  Act, 
as  amended.  Section  421  of  Part  C  states 
that: 

The  provisions  of  this  part  shall  apply  to 
any  program  for  which  the  Oommlssioner 
has  administrative  req>onslblllty,  as  qieclfled 
by  law  or  by  delegation  of  authwlty  pureu- 
ant  to  law. 

In  addition,  the  Joint  Statement  in  Ex¬ 
planation  of  Buckley /PeU  Amendment 
(.Congressional  Record  at  S.  21488,  dally 
edition,  December  13,  1974)  stated  in 
part: 

*  *  *  by  explicitly  limiting  the  definition 
to  those  Institutions  participating  In  appU- 
cable  programs,  the  amendment  maXes  tt 
clear  that  the  Family  Educational  Rights 
and  Privacy  Act  applies  only  to  Office  of  Edu¬ 
cation  programs  and  those  programs  dele¬ 
gated  to  the  Commissioner  of  Education  i<a 
administration  •  •  •  there  has  been  some 
question  as  to  whether  the  amendment’s 
provisions  should  be  iq>pUed  to  othw  HEW 
education-related  programs  such  as  Head¬ 
start  or  the  educational  research  programs 
of  the  National  Institute  of  Education.  As 
rewritten,  the  limited  nature  of  the  Act’s 
coverage  should  be  clear. 

Comment.  A  commenter  asked  If  an 
educational  agency  or  institution  would 
be  required  to  ctHnply  with  Section  488 
of  the  Act  and  this  part  If  students  In 
attendance  at  the  agency  or  Institution 
received  funds  under  an  applicable  pro¬ 
gram  administered  by  the  C(Bnmlssloner. 
such  as  the  Basic  Educational  Opportu¬ 
nity  Grant  program,  the  Dlreot  Student 
Loan  program,  or  the  Supplemental  Edu¬ 
cational  Opportunity  Grant  program. 

Response.  Section  99.1,  as  revised, 
makes  it  clear  that  Section  438  applies 
to  an  agency  ch*  Institution  which  either 
receives  fimds  directly  from  the  Office  of 
Educatiem,  or  which  has  students  In  at¬ 
tendance  who  receive  fimds  from  the  Of¬ 
fice  of  Education.  For  example,  Sectlcm 
438  would  an>l7  to  an  agency  or  institu¬ 
tion  which  receives  funds  imder  the  Col¬ 
lege  Worii-Study  program,  the  Supple¬ 
mental  Opportunl^  Grants  program,  ax 
the  National  Direct  Student  Loan  pro¬ 
gram.  or  which  has  students  who  receive 
funds  under  the  Basic  Educational  Op¬ 
portunity  Grant  program  or  the  guaran¬ 
teed  Student  Loan  program. 

2.  Section  99.3  Definitions. 

Comment.  Several  ccHnmenters  asked 
for  clarification  as  to  whether  directory 
information  included  <mly  the  enumer¬ 
ated  Information,  or  If  additional  Infor¬ 
mation  could  be  designated  as  direertory 
Information. 

Response.  The  definition  of  directory 
Information  has  been  modified  to  e(m- 
form  with  the  statutory  definition;  that 
Is,  that  It  “Includes”  the  enumentted  In¬ 
formation.  For  guidance  as  to  what  fur¬ 
ther  Information  could  be  Included,  the 
j^jrase  «•  •  •  and  other  similar  l^or- 
matlim”  has  been  added  to  the  definition. 

Comment.  Several  cixnmenters  reewn- 
Ihended  that  the  definition  of  education 
records  be  changed.  The  single  suggestion 
most  often  made  was  that  the  term 
“school  records”  be  used  In  place  of  “edu¬ 
cation  records,”  and  that  school  records 
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and  non-school  records  be  defined  by 
their  origin. 

Response.  Section  438(a)  (4)  (A)  de¬ 
fines  education  records  as  “•  •  •  those 
records,  files,  documents,  and  oOier  ma¬ 
terials  which  •  •  •  contain  information 
directly  related  to  a  student;  and  •  •  • 
are  maintained  by  an  educational  agency 
or  institution,  or  by  a  person  acting  for 
such  agency  or  institution.”  Section  438 
(a)  (4)  (B)  (i)  through  (iv)  list  those 
records  which  are  not  considered  to 
be  education  records  if  conditions  are 
adhered  to  by  an  educational  agency 
or  institution  in  the  maintenance  of 
the  records.  The  statute  does  not  pro¬ 
vide  for  a  differentiation  between 
records  maintained  by  an  educational 
agency  or  institution  based  on  the  origin 
of  those  records. 

Comment.  Several  commenters  asked 
for  clarification  regarding  what  was 
meant  by  "instltutlonar’  in  the  definition 
of  education  records  at  section  438(a)  (4) 
(B)(1). 

Response.  TTie  word  “institutional”  ap¬ 
peared  Incorrectly  in  the  copy  of  section 
438  of  the  Act  reprinted  as  a  part  of  the 
proposed  rules.  TTie  correct  word  was  “in¬ 
structional”.  The  phrase  at  section  438 
(a)  (4)  (B)  (i)  should  have  stated  “•  •  • 
records  of  instructional,  supervisory,  and 
administrative  personnel  and  educa¬ 
tional  personnel  ancillary  thereto.  •  •  • 

Comment.  Several  commenters  asked 
that  the  term  “substitute"  used  in  the 
definition  of  education  records  be  de¬ 
fined. 

Response.  The  term  “substitute”  in  the 
definition  of  education  records  has  been 
defined  as  •  an  Individual  who  per¬ 
forms  on  a  temporary  basis  the  duties  of 
the  individual  who  made  the  record,  and 
does  not  refer  to  an  individual  who 
permanently  succeeds  the  maker  of  the 
record  in  his  or  her  position.” 

Comment.  Several  commenters  asked 
for  clarification  as  to  what  was  meant  by 
“same  jurisdiction”  in  the  definition  of 
education  records  at  section  438(a)(4) 
(B)  (11). 

Response.  Since  the  meaning  may  vary 
under  applicable  State  law  and  factual 
situation,  no  attempt  has  been  made  to 
define  by  regulation  the  term  “same 
jurisdiction.” 

Comment.  Several  commenters  asked 
that  the  term  “financial  aid”  be  defined 
in  the  regulations. 

Response.  A  definition  of  “financial 
aid”  has  been  included.  The  definition 
states  “a  payment  of  funds  provided  to 
an  individual  (or  a  payment  in  kind  of 
tangible  or  intangible  property  to  the  in¬ 
dividual)  which  Is  conditioned  on  the 
individual’s  attendance  at  an  educational 
agency  or  institution.” 

Comment.  Several  commenters  asked 
for  clarification  regarding  who  could  ex¬ 
ercise  parental  rights  and  responsibilities 
on  behalf  of  a  student.  Particular  con¬ 
cern  was  expressed  about  whether  a  fos¬ 
ter  parent  or  other  individual  could  act 
on  behalf  of  a  student. 

Response.  The  definition  of  “parent” 
has  been  modified  to  Include,  in  some  in¬ 
stances,  an  Individual  who  may  not  be 


the  legal  guardian  of  a  student.  The  defi¬ 
nition  as  revised  states  “  ‘Parent’  Includes 
a  parent,  a  guardian,  or  an  individual 
acting  as  a  parent  in  the  absence  of  a 
parent  or  guardian.”  An  educational 
agency  or  institution  may  presume  the 
parent  has  the  authority  to  exercise  the 
rights  inherent  in  the  Act  unless  the 
agency  or  institution  has  been  provided 
with  evidence  that  a  State  law,  a  court 
decree,  or  a  legally  binding  instrument 
provides  to  the  contrary. 

Comment.  A  commenter  suggested 
that  an  exception  to  the  definition  of 
“education  records”  be  added  for  non- 
academic  records  kept  by  seminaries. 
The  commenter  indicated  that  seminar¬ 
ies  and  schools  or  departments  of  divin¬ 
ity  or  theology  which  are  part  of  a  college 
or  university  may  maintain  records  on 
candidates  for  the  priesthood  or  minis¬ 
try,  rabbinite,  or  religious  orders.  These 
records  contain  information  on  the  spir¬ 
itual  and  psychological  development  of 
such  persons,  and  pertain  to  their  suita¬ 
bility  for  the  ministry,  rabbinate  or  re¬ 
ligious  order,  rather  than  to  their  educa¬ 
tional  performance.  The  commenter  ar¬ 
gued  that  the  requirements  of  the  Act 
should  not  apply  to  such  records.  Addi¬ 
tionally,  the  commenter  stated  that  the 
regulations  should  “exclude  the  applica¬ 
tion  of  the  law  when  grants  to  the  uni¬ 
versity  comlex  do  not  aid  the  seminary.” 

Response.  As  Is  made  clear  in  the  def¬ 
initions  of  “education  records”,  “stu¬ 
dent”,  and  “educational  agency  or  insti¬ 
tution”  contained  in  the  Act,  section  438 
applies  generally  to  all  records  directly 
relating  to  a  student  which  are  main¬ 
tained  by  any  part  of  an  educational 
agency  or  institution  which  receives 
funds  from  programs  for  which  the  Com¬ 
missioner  has  administrative  responsi¬ 
bility.  However,  whether  section  438 
covers  the  type  of  record  described  by 
the  commenter,  or  applies  to  the  record¬ 
keeping  policies  of  schools  of  divinity  or 
theology  which  are  part  of  an  educa¬ 
tional  institution,  may  involve  complex 
constitutional  questions  and  interpreta¬ 
tions  of  Supreme  Court  decisions.  For 
this  reason,  such  issues  will  be  considered 
closely  on  a  case-by-case  basis  as  they 
arise,  but  will  not  at  this  time  be  ad¬ 
dressed  by  regulation. 

Comment.  Several  commenters  asked 
if  the  definition  of  a  student  was  In¬ 
tended  to  include  or  exclude  certain  in¬ 
dividuals,  such  as  former  students. 

Response.  A  new  definition  of  student 
is  provided  which  adopts  much  of  the 
language  used  in  section  438(a)  (6) .  The 
definition  states  “  ‘Student’  •  •  •  in¬ 
cludes  any  individual  with  respect  to 
whom  an  educational  agency  or  institu¬ 
tion  maintains  education  records.” 

Other  Changes.  A  definition  has  been 
added  for  “disclosure.”  The  terms  “ac¬ 
cess”  and  “release”  previously  used  to 
distinguish  between  disclosure  to  a 
parent  or  student  and  disclosure  to  a 
third  party,  respectively,  generated  con¬ 
fusion  easily  avoided  by  the  use  of  the 
new  single  term  to  cover  both  situations. 

'The  definition  of  “oflBce  and  review 
board”  has  been  deleted  because  the 


functions  are  explained  under  Subpart 
E — ^Enforcement. 

The  definition  of  “panel”  has  been 
modified  in  order  to  avoid  any  confusion 
between  a  panel  and  the  review  board.  A 
panel  is  a  subunit  of  the  review  board 
designated  to  conduct  a  hearing. 

3.  Section  99.4  Student  rights. 

Comment.  Several  commenters  indi¬ 
cated  they  felt  that  parents  had  a  right 
to  receive  information  pertaining  to 
their  son  or  daughter,  particularly  grade 
reports,  even  if  their  son  or  daughter 
was  eighteen  years  of  age  and  attending 
an  institution  of  postsecondary  educa¬ 
tion,  since  in  many  cases  the  parents 
were  paying  for  the  postsecondary  edu¬ 
cation  of  their  son  or  daughter. 

Response.  Section  438(d)  states  that: 

•  •  •  whenever  a  student  has  attained 
eighteen  years  of  age,  or  is  attending  an  in¬ 
stitution  of  postsecondary  education  the 
permission  or  consent  required  of  and  the 
rights  accorded  to  the  parents  of  ’the  stu¬ 
dents  shall  thereafter  only  be  required  of  and 
accorded  to  the  student.  (Emphasis  added.) 

Since  this  is  a  right  provided  by  statute 
no  change  has  been  made  in  the  regula¬ 
tions.  An  institution  of  postsecondary 
education  is  permitted  by  section  438  of 
the  Act  and  this  part  to  disclose  infor¬ 
mation  pertaining  to  an  eligible  student 
to  the  parents  of  the  eligible  student 
with  the  prior  written  consent  of  the 
eligible  student  or  without  the  prior  writ¬ 
ten  consent  of  the  eligible  student  if  that 
student  is  a  dependent  as  defined  under 
section  152  of  the  Internal  Revenue 
Code  of  1954. 

Comment.  Three  commenters  suggest¬ 
ed  that  there  was  an  apparent  conflict 
between  sections  99.4(a)  and  99.30(h) 
of  the  proposed  rules  (99.30(h)  has  been 
reniunbered  section  99.31(a)(8))  and 
asked  for  clarification. 

Response.  A  new  section  99.4(b)  has 
been  added  to  provide  clarification  and 
section  99.4(b)  of  the  proposed  rules  has 
been  redesignated  section  99.4(c).  Sec¬ 
tion  99.31(a)  (8)  permits,  but  does  not  re¬ 
quire,  an  institution  of  postsecondary  ed¬ 
ucation  to  disclose  information  contained 
in  the  education  records  of  an  eligible 
student  to  the  parents  of  the  eligible 
student  if  that  eligible  student  is  a  de¬ 
pendent  as  defined  under  section  152  of 
the  Internal  Revenue  Code  of  1954.  Sec¬ 
tion  99.4(b)  states  that  the  statiis  of  an 
eligible  student  as  a  dependent  of  his  or 
her  parents  for  purposes  of  section  99.31 
(a)  (8)  does  not  otherwise  affect  his  or 
her  rights  under  section  438  of  the  Act 
and  this  part. 

4.  Section  99.5  Formulation  of  insti¬ 
tutional  policy  and  procedures. 

Comment.  Several  commenters  indi¬ 
cated  they  felt  that  the  notice  require¬ 
ment  imder  section  99.5  of  the  proposed 
rules  was  too  burdensome.  The  commen¬ 
ters,  in  most  cases,  did  not  object  to  the 
requirement  that  notice  be  provided  to 
parents  of  studenta  or  eligible  students, 
but  they  did  object  to  the  effect  of 
the  inclusion  of  certain  items  in  the  no- 
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tice  under  secticm  99.5(b)  on  the  size  of 
the  document. 

Response.  The  amoimt  of  Information 
required  to  be  given  to  parents  of  stu¬ 
dents  and  eligible  students  for  annual 
notification  purposes  under  section  99.5 
of  the  proposed  rules  has  been  reduced. 
A  new  section  99.6  Annual  notification 
of  rights  has  been  added  to  the  regula¬ 
tions. 

Comment.  A  commenter  stated  that  a 
basi<5  requirement  of  the  regulations 
should  be  that  each  educational  agency 
or  institution  adopt  a  policy  which  is 
consistent  with  the  requirements  of  sec¬ 
tion  438  of  the  Act  and  this  part.  The 
commenter  pointed  out  that  sections  438 
(a)(1)(A),  (b)(1)  and  (b)(2)  contain 
explicit  references  to  an  educational 
agency  or  institution  being  required  to 
adopt  policies,  and  that  sections  438  (a) 
(2) ,  (a)  (5)  (B) ,  (b)  (4)  (A) ,  and  (e)  con¬ 
tain  implicit  references  to  the  need  for 
an  educational  agency  or  Institution  to 
adopt  p(^cies. 

Response.  New  section  99.5  Formula¬ 
tion  of  Institutional  policy  and  proce¬ 
dures  requires  that  each  educational 
agency  or  Institution  formulate  and 
adopt  a  policy  consistent  with  the  mln- 
imiim  regiiirements  of  section  438  of  the 
Act  and  this  part.  The  policy  is  to  be  in 
writing,  and  copies  are  to  be  made  avail¬ 
able  upon  request  to  parents  of  students 
or  eligible  students. 

Comment.  Several  commenters  indi¬ 
cated  that  the  requirement  under  section 
99.5(c)  of  the  proposed  rules  that  an 
educational  agency  or  institution  provide 
the  required  notification  in  the  language 
of  the  parents  of  a  student  or  an  eligible 
student  was,  in  many  cases,  inappropri¬ 
ate.  Institutions  of  postsecondary  educa- 
ti(m  pointed  out  that  since  proficiency  in 
the  English  language  is  a  condition  for 
admlssicm  to  postsecondary  institutions 
in  the  United  States  the  requirement  to 
provide  notification  to  an  ^glble  stu¬ 
dent  in  his  or  her  language  made  little 
or  no  sense. 

Response.  The  requirement  In  section 
99.5(c)  of  the  proposed  ndes  has  been 
modified.  New  section  99.6(b)  requires 
that  each  agency  or  institution  of  ele¬ 
mentary  and  secondary  education,  when 
developing  a  policy  of  Informing  parents 
of  students  of  ttielr  rights,  provide  for 
the  need  to  effectively  notify  parents 
identified  as  having  a  primary  or  home 
language  other  than  English.  The  re¬ 
quirement  that  an  Institution  of  post¬ 
secondary  education  provide  notification 
In  the  language  of  the  eligible  student 
has  been  deleted  from  the  regulations. 

Comment.  Several  commenters  Indi¬ 
cated  they  felt  that  the  requirements  In 
section  99.5(b)  of  the  proposed  rules 
were  excessive.  The  commenters  were 
particularly  concerned  about  the  re¬ 
quirement  that  an  educational  agency  or 
Institution  publish  the  name  of  the  offi¬ 
cial  who  has  been  designated  as  respon¬ 
sible  for  each  type  of  education  record. 
Hiey  pointed  out  that  the  name  was 
likely  to  change  because  different  indi¬ 
viduals  would  be  appointed  over  a  period 
of  time.  Hie  commenters  also  expressed 


concern  about  attempting  to  list  the  per¬ 
sons  who  would  have  access  to  educatl<m 
records.  They  stated  that  it  would  be  dif¬ 
ficult,  in  advance,  to  sp^dfy  all  of  the 
individuals  who  n^ht  have  a  need  for 
access  to  education  records. 

Response.  The  requirement  in  section 
99.5(b)  of  the  proposed  rules  regarding 
the  official  who  has  been  designated  by 
the  educational  agency  or  institution  as 
responsible  for  each  type  of  record  has 
been  modified.  New  section  99.5(a)  (2) 
(iv)  requires  that  the  policy  adopted  by 
an  educational  agency  or  institution  of 
Informing  parents  of  students  or  eligible 
students  of  the  types  of  education  rec¬ 
ords  maintained  by  the  agency  or  insti¬ 
tution  specify  the  title  and  address  of 
the  individual  who  has  been  designated 
as  responsible  for  each  type  of  record. 
The  requirement  to  specify  the  name  of 
the  individual  has  been  deleted  from  the 
regulations. 

The  requirement  in  section  99.5(b)  <rf 
the  proposed  rules  regarding  the  listing 
of  persons  who  have  access  to  education 
records  has  been  deleted  from  the  regu¬ 
lations.  New  section  99.5(a)  (3)  requires 
that  the  policy  adopted  by  am  educa¬ 
tional  agency  or  institution  Includes  a 
specification  of  the  criteria  that  the 
agency  or  institution  will  use  for  deter¬ 
mining  which  parties  su^e  "school  of¬ 
ficials"  and  what  is  cvmsidered  to  be  a 
“legitimate  educational  Interest.” 

5.  Section  99.6  Annual  notification  of 
rights  and  policy. 

Comment.  Several  commenters  asked 
for  clarification  regarding  the  means  to 
be  used  by  an  educational  agency  or  in¬ 
stitution  to  provKlde  the  notification  re¬ 
quired  by  section  99.5(a)  of  the  proposed 
rules.  The  specific  questlvm  most  oftra 
asked  was  whether  nc^lficatlon  must  be 
provided  on  an  Individual  basis  to 
parents  of  students  or  to  eligible  stu¬ 
dents,  or  whether  the  notification  could 
be  published  in  a  student  handbo<^, 
school  catalog,  or  student  newspaper,  or 
posted  on  bulletin  boards  at  the  scho<d. 
Two  commenters  indicated  that  It  was 
unclear  as  to  whether  notification  was 
to  be  provided  to  former  stvidents  as  well 
as  to  students  currently  in  attendance 
at  an  educational  agency  or  Instltuticxi. 

Response.  New  section  99.6  states  that 
the  annual  notification  of  rights  and 
policy  shall  be  "•  •  'by  such  means  as 
are  reasonably  likely  to  Inform  parents 
or  eligible  students.  •  •  •”  The  determi¬ 
nation  as  to  the  actual  means  to  be  used 
is  to  made  by  each  educational  agency  or 
Institution.  Some  agencies  and  institu¬ 
tions  may  decide  to  provide  notification 
on  an  individual  basis;  others  may  de¬ 
cide  to  publish  the  notification  in  a 
stvident  handbook,  school  catalog,  or 
student  newspaper,  or  to  post  it  on  bul¬ 
letin  boards  at  the  school.  It  wsis  felt  that 
the  regulations  should  specify  the  cri¬ 
teria  to  be  used  in  selecting  a  means  of 
notification,  but  not  the  actual  means  of 
notification  since  the  means  may  vary 
from  agency  to  agency  and  institution  to 
Institution.  In  addition,  new  section  99.8 
states  that  the  notification  is  to  be  pro¬ 
vided  to  parents  of  students  in  attend¬ 


ance  or  to  eligible  students  in  attendance 
at  an  educational  agency  or  institution; 
therefore,  making  it  clear  that  the  noti¬ 
fication  of  rights  and  policy  need  not  be 
provided  to  former  studepts-or  their 
parents. 

Comment.  Several  commenters  indi¬ 
cated  they  felt  that  the  requirement  for 
an  educational  agency  or  institution  to 
provide  notification  on  an  annual  basis 
was  excessive.  One  commenter  suggested 
that  notification  should  be  provided  on 
a  one-time  basis  at  the  time  that  a  stu¬ 
dent  enrolled  in  the  educational  sigency 
or  insitution. 

Response.  It  was  determined  that  the 
requirement  for  an  educational  agency 
or  institution  to  provide  notification  on 
an  annual  basis  was  not  excessive.  Edu¬ 
cational  agencies  and  institutions  gen¬ 
erally  issue  or  distribute  student  hand¬ 
books  or  school  catalogs  at  the  first  of 
each  school  year.  The  notification  could, 
in  many  Instances,  be  a  part  of  a  hand¬ 
book  or  catalog.  Institutions  of  ele¬ 
mentary  and  secondary  education  often 
send  letters  or  distribute  bulletins  to 
parents  of  students  kt  the  start  of  each 
school  year  in  order  to  Inform  them  of 
the  school’s  policies.  The  notification 
could,  ki  these  Instances,  be  included  in 
the  letters  or  bulletins.  It  was  felt  that 
notification  on  a  one-time  basis  at  the 
time  that  a  student  enrolled  in  f  n  edu¬ 
cational  agency  or  institution  was  not 
sufficient  to  Inform  parents  of  students 
or  eligible  students  of  their  rights.  No 
change  has  been  made  hi  the  require¬ 
ment. 

Comment.  Several  commenters  stated 
they  felt  that  the  requirement  under  sec¬ 
tion  99.5(b)(1)  of  the  proposed  rules  to 
provide  notification  to  parents  of  stu¬ 
dents  or  to  eligible  students  as  to  the 
types  of  education  records  maintained 
by  the  educational  agency  or  institution 
was  excessive  In  that  it  was  not  specifi¬ 
cally  required  by  section  438  of  the  Act. 

Response.  New  section  99.6(a)  states 
that  each  educational  agency  shall  pro¬ 
vide  notification  to  parents  of  students 
or  eligible  students  which  is  reasonably 
likely  to  Inform  them  of  their  rights  un¬ 
der  the  Act  and  this  part.  As  was  previ¬ 
ously  stated  in  the  comment  section 
which  followed  section  99.5  of  the  pro¬ 
posed  rules,  it  was  determined  that  it  was 
essential  to  require  that  each  educational 
agency  or  Institution  identify  the  types  of 
education  records  maintained  by  it,  so 
that  parents  of  students  or  eligible  stu¬ 
dent  would  be  able  to  decide  which  edu¬ 
cation  records  they  wished  to  inspect  and 
review.  A  similar,  but  less  burdensome 
listing  of  the  Information  required  by 
section  99.5(b)(1)  of  the  proposed  rules 
is  required  under  new  section  99.5(a)  (2) 
(Iv)  to  be  included  in  the  policy  and  pro¬ 
cedures  of  the  educational  agency  or 
institution. 

Comment.  A  commenter  recommended 
that  each  educational  agency  or  institu¬ 
tion  be  required  to  Inform  parents  of  stu¬ 
dents  or  eligible  students  of  the  right  to 
file  a  complaint  with  the  Department  of 
Health,  Education,  and  Welfare  concern¬ 
ing  an  alleged  failure  by  the  agency  or 
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Institution  to  comply  with  section  438  of 
the  Act  and  this  part. 

Response.  The  right  to  file  a  complaint 
with  the  Department  of  Health,  Educa¬ 
tion,  and  Welfare  concerning  an  alleged 
failure  by  an  educational  agency  or  In¬ 
stitution  to  comply  with  section  438  of 
the  Act  is  one  of  the  rights  which  parents 
of  students  or  eligible  students  must  be 
Informed  of  under  section  438(e) . 

6.  Section  99.7  Limitation  on  waivers. 

Comment.  A  commenter  asked  for  clar¬ 
ification  regarding  whether  or  not  an  el¬ 
igible  student  was  permitted  to  waive  the 
right  to  inspect  and  review  information, 
other  than  confidential  letters  and  state¬ 
ments  of  recommendation,  contained  in 
his  or  her  education  records. 

Response.  Section  438(a)  (1)  (C)  states 
that  “A  student  or  person  applying  for 
admission  may  waive  his  right  of  access 
to  confidential  statements  described  in 
claiise  (lii)  of  subparagraph  (B) .  •  •  •” 
The  confidential  recommendations  de¬ 
scribed  In  section  438(a)  (1)  (B)  (111)  are 
of  three  types  “•  •  *  respecting  admis¬ 
sion  to  any  educational  agency  or  Insti¬ 
tution  •  *  •  respecting  an  aFg>licatlon 
for  Mnployment,  and  •  •  •  respecting 
the  receipt  of  an  honor  or  honorary 
recognition."  The  Joint  Statement  in  Ex¬ 
planation  of  Bnckley/PeU  Amendment 
iCongressional  Record,  at  S.  21489,  dally 
edltlcm,  December  13,  1974)  states  In 
part,  “And  students  may  waive  their 
right  of  access  to  confidential  recom¬ 
mendations  In  three  areas — admissions. 
Job  placement,  and  receipt  of  awards.” 
The  statutory  language,  in  light  of  the 
Joint  statement,  would  not  preclude  an 
eligible  student  from  waiving  his  or  her 
right  to  Inspect  and  review;  however,  an 
educational  agency  or  Institution  may 
not  require  that  any  right  accorded  by 
the  Act  be  waived. 

Comment.  Several  commenters  asked 
If  there  was  any  limit  on  the  period  of 
time  which  a  waiver  could  be  considered 
to  be  In  effect,  and  if  a  waiver  provided 
by  an  eligible  student  could  be  revoked 
by  that  student  at  a  later  time. 

Response.  Nothing  in  section  438  of 
the  Act.  or  this  part  sets  any  limit  on 
the  period  of  time  that  a  waiver  shall  be 
considered  to  be  In  effect.  An  eligible  stu¬ 
dent  may  waive  his  or  her  right  to  In¬ 
spect  and  review  a  confidential  letter  or 
statement  of  recommendation  provided 
by  a  specific  Individual,  or  confidential 
letters  and  statements  of  recommenda¬ 
tion  provided  for  a  8p>ecific  purpose.  The 
waiver  will  be  considered  to  be  in  effect 
as  long  as  the  letters  or  statements  of 
recommendation  are  maintained  In  the 
education  records  of  the  student.  If  an 
eligible  student  waives  his  or  her  right 
to  Inspect  and  review  a  specific  class  of 
letters  and  statements  of  recommenda¬ 
tion,  such  as  recommendations  respect¬ 
ing  employment,  and  later  decides  to  re¬ 
voke  that  waiver,  the  student  would  be 
able  to  Inspect  only  those  letters  and 
statements  of  recommendation  respect¬ 
ing  employment  which  were  placed  In  his 
or  her  education  records  after  the  date 
that  the  waiver  was  revoked. 

Comment.  A  commenter  asked  what 
would  happen  If  an  eligible  student  had 


waived  his  or  her  right  to  Inspect  and  re¬ 
view  confidential  letters  and  statements 
of  recommendation  provided  for  a  spe¬ 
cific  purpose  If  these  letters  and  state¬ 
ments  were  subsequently  used  for  a  dif¬ 
ferent  purpose. 

Response.  Section  438(a)  (1)  (C)  states 
that  “•  •  •  tal  waiver  shall  apply  only 
if  •  *  •  such  recommendations  are  used 
solely  for  the  purpose  for  which  they 
were  specifically  intended.”  If  an  eligible 
student  hsis  waived  his  or  her  right  to  in¬ 
spect  and  review  confidential  letters  and 
statements  of  recommendation  provided 
for  a  specific  purpose,  and  these  letters 
and  statements  of  recommendation  are 
subsequently  used  for  a  different  purpose, 
the  waiver  would  be  considered  void,  and 
the  eligible  student  would  have  the  right 
to  inspect  and  review  the  letters  and 
statements  of  recommendation. 

Other  Changes.  Section  99.6  of  the 
proposed  rules  has  been  renumbered  sec¬ 
tion  99.7. 

7.  Section  99.8  Fees. 

Comment.  Several  commenters  asked 
If  an  educational  agency  or  Institution 
could  charge  a  fee  for  copies  of  education 
records. 

Response.  New  section  99.8  states  that 
an  educational  agency  or  Institution 
may  charge  a  reasonable  fee  for  copies 
of  education  records  which  are  made  for 
parents  of  students,  students,  or  eligible 
students. 

SUBPART  B — INSPECTION  AND  REVIEW  OF 
EDUCATION  RECORDS 

8.  Section  99.11  Right  to  inspect  and 
review  education  records. 

Comment.  A  commenter  suggested 
that  language  be  added  to  section  99.11 
stating  that  when  parents  are  separated 
or  divorced  and  o^ie  parent  has  been 
given  custody  of  their  child  by  agree¬ 
ment  or  a  court  order  that  both  natural 
parents  will  have  the  right  to  Inspect  and 
review  the  education  records  of  their 
child. 

Response.  Nothing  in  section  438  of  the 
Act  and  this  part  is  Intended  to  effect  the 
status  of  an  agreement  or  court  order 
under  applicable  State  law  regarding  the 
custody  of  a  child,  or  the  exercise  of 
rights  on  behalf  of  a  child  by  separated 
or  divorced  parents.  Paragrt^h  (c)  has 
been  added  to  clarify  this  position. 

Comment.  A  commenter  recommended 
that  the  regulations  state  that  an  offi¬ 
cial  of  an  educational  agency  or  Institu¬ 
tion  has  a  right  to  be  present  whenever 
the  parent  of  a  student  or  an  eligible 
student  inspects  and  reviews  the  educa¬ 
tion  records  of  the  student. 

Response.  The  determination  as  to 
whether  or  not  an  official  of  the  educa¬ 
tional  agency  or  institution  will  be  pres¬ 
ent  whenever  the  parent  of  a  student 
or  an  eligible  student  Inspects  and  re¬ 
views  the  education  records  of  the 
student  has  been  left  up  to  each  educa¬ 
tional  agency  or  institution.  Nothing  In 
section  438  of  the  Act  or  this  part  would 
preclude  an  educational  agency  or  In¬ 
stitution  from  adopting  a  policy  which 
would  require  the  presence  of  an  official 
during  the  Inspection  and  review  of  edu¬ 
cation  records.  If  that  p<dlcy  would  not 


operate  to  effectively  prevent  the  exercise 
of  rights  by  the  parent  or  student. 

Other  Changes.  New  section  99.11  In¬ 
corporates  requirements  from  sections 
99.13  and  99.15  of  the  proposed  rules. 
The  requirement  that  an  educatiwial 
agency  or  institution  comply  with  a  re¬ 
quest  to  inspect  and  review  education 
records  within  a  reasonable  period  of 
time,  but  in  no  case  more  than  forty-five 
days  after  the  request  has  been  made  has 
been  incorporated  into  section  99.11(a). 
Section  99.13  (c)  and  (d)  of  the  pro¬ 
posed  rules  have  been  Incorporated  as 
sections  99.11(b)  (1)  and  (2)  of  the  reg¬ 
ulations.  This  change  was  made  in  order 
to  cmisolidate  provisions  pertaining  to 
the  right  to  Inspect  and  review  education 
records  in  one  section. 

9.  Section  99.12  Limitations  on  right 
to  inspect  and  review  education  records. 

Comment.  Several  commenters  ob¬ 
jected  to  confidential  letters  and  state¬ 
ments  of  recommendatlcm  which  were 
placed  in  the  education  records  of  an 
eligible  student  before  January  1,  1975 
being  exempted  from  Inspection  and  re¬ 
view  by  the  eligible  student. 

Response.  Section  438(a)  (1)  (B)  states 
that: 

The  first  sentence  of  subparagraph  (A) 
shall  not  operate  to  make  available  to  stu¬ 
dents  In  Institutions  of  postsecondary  educa¬ 
tion  •  *  •  o(»ifidentlal  letters  and  statements 
of  recommendation,  which  were  placed  In  the 
education  records  prior  to  January  1, 
1975.  •  •  • 

No  change  has  been  made  in  the  regula¬ 
tions. 

Comment.  Several  commenters  ob¬ 
jected  to  an  eligible  student  being  able  to 
Inspect  and  review  letters  and  statements 
of  recommendation  which  were  placed  in 
his  or  her  education  records  after  Janu¬ 
ary  1,  1975.  Two  commenters  felt  that  if 
letters  and  statements  of  recommenda¬ 
tion  were  <H>en  to  Inspection  and  review 
by  an  eligible  student  It  would  be  difficult 
for  an  individual  who  had  been  asked  to 
write  a  recommendation  to  provide  an 
honest  assessment  of  the  eligible  stu¬ 
dent’s  abilities. 

Response.  Section  438(a)  (1)  (A)  states 
that  the  parent  of  a  student  or  an  eligible 
student  has  the  right  to  inspect  and  re¬ 
view  the  education  records  of  the  stu¬ 
dent.  Section  438(a)  (1)  <C)  permits  an 
Individual  who  Is  an  applicant  for  ad¬ 
mission  to  an  agency  or  Institution  of 
postsecondary  education  or  Is  a  student 
In  attendance  at  an  agency  or  Institution 
of  postsecondary  education  to  waive  his 
or  her  right  to  inspect  and  review  confi¬ 
dential  recommendations  respecting  ad¬ 
mission  to  an  educational  agency  or  In¬ 
stitution,  respecting  an  application  for 
employment,  and  respecting  the  receipt 
of  an  honor  or  honorary  recognition  as 
long  as  certain  conditions  are  met  by  the 
educational  agency  or  institution  includ¬ 
ing  that: 

Such  waivers  may  not  be  required  as  a  con¬ 
dition  for  admission  to,  receipt  of  financial 
aid  from,  or  receipt  of  any  other  services  or 
benefits  from  such  agency  or  Institution. 

No  change  has  been  made  In  the  regtila- 
tjons.  But  additional  waiver  provisions 
were  added. 
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Comment.  Several  commenters  asked 
for  clarification  regarding  whether  or 
not  an  applicant  for  admission  to  an  edu¬ 
cational  agency  or  institution  has  a  right 
to  inspect  and  review  education  records. 

Response.  The  right  to  inspect  and  re¬ 
view  education  records  is  provided  to  the 
parent  of  a  student  or  an  eligible  stu¬ 
dent.  An  applicant  for  admission  to  an 
educational  agency  or  institution  who  is 
unsuccessful  in  his  or  her  application 
may  not  be  considered  a  student  for  pur¬ 
poses  of  section  438  of  the  Act  or  this 
part.  The  definition  of  student  at  section 
438(a)  (6)  states  in  part:  “•  *  *  student 
•  •  •  does  not  include  a  person  who  has 
not  been  in  attendance  at  such  agency  or 
institution.” 

10.  Section  99.13  Limitation  on  de¬ 
struction  of  education  records. 

Comment.  A  commenter  stated  that 
an  educational  agency  or  institution 
should  be  permitted  to  destroy  educa¬ 
tion  records  after  a  specified  period  of 
time. 

Response.  Gen'erally,  educational 
agencies  and  institutions  are  not  pre¬ 
cluded  from  destroying  records  unless 
there  is  an  outstanding  request  to  inspect 
and  review  them.  The  loigth  of  time 
which  education  records  are  required  to 
be  maintained  by  an  educational  agency 
or  institution  is,  in  many  cases,  deter¬ 
mined  under  applicable  State  law  or 
agency  or  institutional  regulations.  No 
change  has  been  made  in  the  regulations. 

Comment.  A  commenter  recommended 
that  each  educational  agency  or  institu¬ 
tion  be  required  to  provide  notification 
to  parents  and  eligible  students  60  days 
in  advance  of  the  destruction  of  any 
education  records. 

Response.  Nothing  in  section  438  of  the 
Act  and  this  part  would  preclude  an 
educaticmal  agency  or  institution  adopt¬ 
ing  a  policy  of  providing  notification  to 
parents  of  students,  and  eligible  students 
prior  to  the  destruction  of  any  education 
records.  Such  a  requirement  might  work 
an  undue  burden  on  educational  agen¬ 
cies  or  institutions  which,  though  having 
a  policy  of  destroying  certain  materials, 
purge  records  on  a  day-to-da.,  basis 
rather  than  on  a  fixed  schedule.  No 
change  has  been  made  in  the  regulations. 

Other  Changes.  Section  99.14  of  the 
proposed  rules  has  been  r^umbered  sec¬ 
tion  99.13.  Section  99.15  of  toe  proposed 
rules  has  been  deleted  because  it  was 
redundant.  Sections  99.13  (c)  and  (d) 
were  redesignated  sections  99.11  (b)(1) 
and  (b)(2).  The  other  paragraphs  in 
section  99.13  have  been  deleted  because 
they  were  redimdant. 

SUBPART  C — AMENDMENT  OF  EDUCATIONAL 
RECORDS 

11.  Section  99.20  Request  to  amend 
education  records. 

Comment.  Several  commenters  indi¬ 
cated  they  were  concerned  that  an  edu¬ 
cational  agency  or  institution  might  use 
the  informal  proceedings  imder  section 
99.21  of  toe  proposed  rules  to  delay  in 
providing  the  parent  of  a  student  or  an 
eligible  student  with  an  opportunity  for  a 
hearing  to  seek  the  correction  of  educa¬ 
tion  records. 


Response.  Section  99.21  of  the  pro¬ 
posed  rules  has  been  deleted.  New  sec¬ 
tion  99.20  states  that  if  a  parent  of  a 
student  or  an  eligible  student  believes 
that  information  in  the  education  rec¬ 
ords  of  the  student  is  inaccurate  or  mis¬ 
leading  or  violates  the  privacy  or  other 
rights  of  the  student,  toe  parent  or  the 
eligible  student  may  request  that  the 
educational  agency  or  institution  amend 
the  records.  The  educational  agency  or 
institution  must  decide  whether  to  amend 
the  education  records  within  a  reason¬ 
able  period  of  time  of  receipt  of  the  re¬ 
quest.  If  the  educational  agency  or  in- 
•  stitution  decides  to  refuse  to  amend  the 
education  records  of  the  student,  the 
agency  or  institution  must  inform  toe 
parent  of  the  student  or  the  eligible 
student  of  the  right  to  a  hearing.  If  con¬ 
cerned  that  the  educational  agency  or 
institution  is  utilizing  informal  attempts 
to  reconcile  differences  as  a  delaying 
tactic,  the  parent  or  eligible  student  may 
exercise  his  right  to  a  hearing  without 
benefit  of  the  decision  from  any  informal 
proceeding. 

12.  Section  99.21  Right  to  a  hearing. 

Comment.  A  commenter  suggested 
that  the  right  to  a  hearing  to  seek  the 
correction  of  information  contained  in 
the  education  records  of  a  student  be 
limited  to  permanent  education  records 
which  are  not  more  than  three  years  old. 

Response.  The  statute  does  not  provide 
for  such  a  time  limitation.  Section  438fa) 
(2 »  states  that: 

the  parents  of  students  who  are  or  have  been 
In  attendance  at  a  school  of  such  agency 
or  such  Institution  are  provided  an  oppor¬ 
tunity  for  a  hearing  •  •  •  to  challenge  the 
content  of  such  student's  education  records. 
In  order  to  Insure  that  the  records  are  not 
Inaccurate,  misleading,  or  otherwise  in  vio¬ 
lation  of  the  privacy  or  other  rights  of 
students.  •  •  • 

In  addition,  the  fact  that  toe  right  is 
provided  to  parents  of  students  “who 

•  •  •  have  been  in  attendance  •  • 

as  well  as  to  parents  of  students  “who 

*  *  •  are  in  attendance.  •  •  •”  makes 
it  clear  that  the  right  to  a  hearing  may 
not  be  denied  because  toe  education 
records  are  more  than  three  years  old. 
The  purpose  of  the  hearing  is  “to  pro¬ 
vide  an  opportunity  for  toe  correction 
or  deletion  of  any  such  inaccurate,  mis¬ 
leading  or  otherwise  inawJropriate  data 
contained.  •  •  •”  in  toe  education 
records  of  a  student  regardless  of  when 
the  information  was  entered  in  toe  edu¬ 
cation  records.  No  change  has  been  made 
in  the  regulations. 

Comment.  A  cwnmenter  recommended 
it  be  made  explicit  that  when  an  educa¬ 
tional  agency  or  Institution  finds  that 
information  contained  in  toe  education 
records  of  a  student  is  inaccurate,  mis¬ 
leading,  or  otherwise  inappropriate  that 
the  information  must  be  corrected  or 
deleted  from  the  education  records. 

Response.  New  section  99.21(b)  states 
that  if,  as  a  result  of  a  hearing,  an  educa¬ 
tional  agency  or  institution  decides  that 
toe  information  is  Inaccurate,  mislead¬ 
ing,  or  otherwise  In  violation  ot  toe 
rights  of  toe  student,  the  agency  or  in¬ 
stitution  shall  amend  the  education 


records  of  the  student  accordingly,  and 
so  inform  the  parent  of  the  student  or 
the  eligible  student  in  writing. 

Comment.  A  commenter  requested 
clarification  regarding  whether  or  not  a 
hearing  could  be  requested  by  a  parent 
of  a  student  or  an  eligible  student  to  con¬ 
test  the  assignment  of  a  grade. 

Response.  A  hearing  may  not  be  re¬ 
quested  by  a  parent  of  a  student  or  an 
eligible  student  to  contest  the  assign¬ 
ment  of  a  grade;  however,  a  hearing  may 
be  requested  to  contest  whether  or  not 
the  assigned  grade  was  recorded  ac¬ 
curately  in  the  education  records  of  the 
student.  The  Joint  Statement  in  Ex¬ 
planation  of  Buckley/Pell  Amendment 
(Congressional  Record  at  S.  21488,  dally 
edition,  December  13,  1974)  stated  in 
part: 

There  has  been  much  concern  that  the 
right  to  a  hearhig  will  permit  a  parent  or 
student  to  contest  the  grade  given  a  student's 
performance  In  a  course.  That  Is  not  In¬ 
tended.  It  Is  Intended  only  that  there  be 
procedures  to  challenge  the  accuracy  of  In¬ 
stitutional  records  which  record  the  grade 
which  was  actually  given.  Thus,  the  parents 
or  student  could  seek  to  correct  an  improp¬ 
erly  recorded  grade,  but  could  not  through 
the  hearing  required  pursuant  to  this  law 
contest  whether  the  teacher  should  have 
assigned  a  higher  grade  because  the  parents 
or  student  believe  that  the  student  was  en¬ 
titled  to  the  higher  grade. 

Other  Changes.  Section  99.20  of  the 
proposed  rules  has  been  renumbered 
sectiop  99.21. 

14.  Section  99.22  Conduct  of  the 
hearing. 

Comment.  Several  commenters  ex¬ 
pressed  concern  that  the  standards  for 
the  conduct  of  a  hearing  did  not  ade¬ 
quately  satisfy  due  process  requirements. 
TTie  commenters  reccMnmended  toe  in¬ 
clusion  of  additional  requirements  to 
protect  parents  and  students  such  as;  (1) 
spiecifying  toe  period  of  time  within 
which  educational  agencies  or  institu¬ 
tions  must  hold  a  hearing,  (2)  requiring 
that  the  hearing  be  held  at  a  time  and 
place  convenient  for  toe  parent  or  stu¬ 
dent,  (3)  permitting  toe  parent  or  stu¬ 
dent  to  be  assisted  by  an  attorney  or 
other  representative  of  his  or  her  choice, 
(4)  providing  the  parent  or  student  with 
an  opportunity  to  present  evidence  rele¬ 
vant  to  the  issues,  (5)  requiring  that  the 
hearing  be  conducted  by  an  official  who 
is  not  an  employee  of  the  school,  agency, 
or  institution,  (6)  requiring  that  toe 
hearing  be  conducted  and  the  decision 
be  provided  in  the  primary  language  of 
toe  parent  or  student,  and  (7)  requiring 
that  the  decision  be  based  solely  on  evi¬ 
dence  presented  at  toe  hearing. 

Response.  New  section  99.22  includes 
many,  but  not  all  of  toe  recommended 
requirements.  In  some  instances  toe  rec¬ 
ommended  requirements  have  been 
modified.  Section  99.22(a)  states  that 
toe  parent  of  a  student  or  an  eligible 
student  shall  be  given  notice  of  toe  date, 
place  and  time  reasonably  in  advance 
of  toe  hearing.  An  educational  agency 
or  institution  must  make  a  reasonable 
effort  to  schedule  toe  hearing  at  a  time 
and  place  which  Is  convenient  fmr  toe 
parent  or  eligible  student  and  conduct 
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the  hearing  In  a  manner  that  will  not 
effectively  prevent  the  exercise  of  the 
parents’  or  students’  rights. 

Section  99.22(c)  states  that  a  parent 
of  a  student  or  an  eligible  student  shall 
be  afforded  a  full  and  fair  opportunity 
to  present  evidence  which  Is  relevant  to 
the  Issues,  and  that  a  parent  or  an  eligi¬ 
ble  student  may  be  assisted  or  repre¬ 
sented  by  an  Individual  of  his  or  her 
choice  at  his  or  her  own  expense,  includ¬ 
ing  an  attorney. 

Section  99.22(e)  states  that  the  deci¬ 
sion  of  an  educational  agency  or  institu¬ 
tion  shall  be  based  solely  upon  the  evi¬ 
dence  presented  at  the  hearing.  In  addi¬ 
tion,  the  decision  must  include  a  sum¬ 
mary  of  the  evidence  and  the  reasons  for 
the  decision. 

It  was  determined  that  It  was  not 
feasible  to  set  a  specific  period  of  time 
within  which  each  educational  agency  or 
Institution  must  hold  a  hearing.  It  was 
felt  that  the  requirement  under  section 
99.22(a)  that  a  hearing  be  held  within 
”*  *  *  a  reasonable  period  of  time  after 
the  educational  agency  or  Institution  has 
received  the  request  •  •  •"  when  com¬ 
bined  with  the  requirement  under  sec¬ 
tion  99.5(a)  (5)  that  each  educational 
agency  or  Institution  specify,  as  part  of 
the  policy  it  Is  required  to  formulate  and 
adopt,  the  reasonable  time  limits  under 
which  It  Shan  be  obligated  to  act  under 
the  requirements  of  section  99.22(a)  pro¬ 
vides  adequate  protection  to  parents  and 
students. 

It  was  determined  that  the  require¬ 
ment  that  the  hearing  be  conducted  by 
an  agency  or  Institutional  official  <x’  other 
party,  who  does  not  have  a  direct  Interest 
In  the  outcome  of  the  hearing,  provides 
adequate  protection  to  parents  and  stu¬ 
dents.  Nothing  In  section  438  of  the  Act 
or  this  part  would  preclude  an  educa¬ 
tional  agency  or  Institution  from  employ¬ 
ing  a  hearl^  examiner  to  cmiduct  the 
hearing;  however,  the  decision  to  abide 
with  the  determination  of  the  hearing 
examiner  must  be  the  decision  of  the 
educational  agency  or  Institution. 

It  was  determined  that  the  require¬ 
ment  that  an  edxicatlonal  agency  or  In¬ 
stitution  conduct  a  hearing  and  provide 
the  decision  in  the  primary  language  of 
the  parmt  or  student  would  In  many 
cases  be  burdensome.  A  parent  or  an 
eligible  student  has  a  right  under  sec¬ 
tion  99.22(c)  to  *****  be  assisted  or 
represented  by  individuals  of  his  or  her 
choice  at  his  or  her  own  expense.  •  •  **• 
If  a  peu-ent  of  a  student  does  not  speak 
English  he  or  she  could  also  be  assisted 
by  another  Individual  who  Is  qualified  to 
serve  as  an  Interpreter.  An  educational 
agency  or  Institution  which  serves  stu¬ 
dents  In  an  area  where  the  primary  or 
home  language  of  the  parents  and  stu¬ 
dents  Is  a  language  other  than  English,  Is 
encouraged,  but  not  required,  whenever 
possible  to  conduct  the  hearing  and  pro¬ 
vide  the  declslcm  In  the  primary  or  home 
language  of  the  parents  and  students. 

Other  Chanoes.  Section  99.22  of  the 
pr(H>osed  rules  entitled  Formal  proceed^ 
ingz  has  been  retltled  Conduct  of  the 
hearing. 


STTBPABT  0 — DISCL06UU  OP  PUSOWSIXT 

IDENTIITABLK  INPORKATIOir  PROM  KDT7CA- 

TIONAL  RECOHDS 

15.  Section  99.30  When  prior  consent 
tor  disclosure  required. 

Comment.  Several  commenters  ob¬ 
jected  to  the  requirement  that  the  names 
of  the  parties  to  whom  information  from 
the  education  records  of  a  student  Is  to 
be  disclosed  must  be  Included  as  a  part 
of  the  written  consent 

Response.  The  requirement  to  Include 
the  names  of  the  parties  to  whom  infor¬ 
mation  from  the  education  records  of  a 
student  Is  to  be  disclosed  has  been  de¬ 
leted.  New  section  99.30(c)  states  that 
the  written  consent  must  Indicate***  *  * 
the  party  or  class  of  parties  to  whom  the 
disclosure  may  be  made.” 

Comment.  Two  commenters  objected 
to  the  requirement  that  the  consent  to 
disclose  Information  from  the  education 
records  of  a  student  must  be  a  written 
consent. 

Response.  This  Is  a  statutory  reqiilre- 
ment.  Section  438(b)(3)(A)  specifies 
that  Information  from  the  education 
records  of  a  stiident  may  not  be  disclosed, 
except  to  particular  parties  or  under  par¬ 
ticular  clrciunstances,  unless  ***** 
there  Is  written  consent  fr(»n  the  stu¬ 
dent’s  parents.  *  *  *”  No  change  has 
been  made  in  this  requirement. 

Comment.  Several  commenters  Indi¬ 
cated  that  It  would  be  extremely  difficult 
for  an  educational  agency  or  Institution 
to  determine  If  a  parent,  particularly 
in  the  case  of  separated  or  divorced 
parents,  has  the  authority  to  give  con¬ 
sent  for  the  disclosiure  of  Information 
from  the  education  records  of  his  or  her 
'child. 

Response.  New  section  99.30(b)  states 
that  whenever  written  ccmsent  Is  re¬ 
quired  for  the  dLscloeure  of  lnformatl(m 
from  the  education  records  of  a  student, 
an  educational  agency  or  Institution  may 
presiune  that  a  parent  of  a  student  giv¬ 
ing  consent  has  the  authority  to  do  so, 
unless  the  agency  or  Institution  has  been 
provided  with  evidence  that  the  parent 
does  not  have  the  authority  imder  ap¬ 
plicable  State  law. 

Comment.  Several  ccunmenters  In¬ 
dicated  they  felt  that  the  requirement 
In  section  99.33(c)  of  the  propo^  rules, 
which  provided  that  when  an  Institution 
was  a  guardian  for  a  student  an  Inde¬ 
pendent  party  must  be  appointed  to  con¬ 
sent  to  the  disclosure  of  Information 
from  the  education  records  of  a  student 
was  Inappropriate. 

Response.  The  requirement  that  an  In¬ 
dependent  party  be  appointed  to  consent 
to  the  disclosure  of  lnformatl<m  from 
the  education  records  of  a  student  has 
been  deleted.  If  an  Institution  has  been 
i4>pointed  the  gxiardlan  of  a  student 
under  iq?pllcable  State  law.  the  Institu¬ 
tion  may  exercise  the  rights  provided  to 
the  parent  of  a  student,  unless  It  Is  pre¬ 
cluded  from  doing  so  by  another  Federal 
or  State  statute. 

Other  Changes.  New  section  99.30 
When  prior  consent  for  disclosure  re¬ 
quired  Incorporates  material  which  m?- 
peared  In  sections  99.3 1  Content  of  Con¬ 


sent  and  99.33  Authority  of  parent  to 
give  consent. 

18.  Sectlcm  99.31  When  prior  consent 
for  disclosure  not  required. 

Comment.  Several  commenters  Indi¬ 
cated  they  felt  that  there  were  addl- 
tlmial  Individuals,  Institutions,  agencies, 
or  organizations  to  whom  Information 
from  the  education  records  of  a  student 
should  be  disclosed  without  the  need  for 
obtaining  the  written  consent  of  a  parent 
of  a  student  or  an  eligible  student.^ 

Response.  Section  438(b)(1)(A) 
through  (I)  specifies  the  indlvldxials.  In¬ 
stitutions,  agencies,  or  orgsmlzations  to 
whcun  or  clrciunstances  under  which  In¬ 
formation  from  the  education  records  of 
a  student  may  be  disclosed  without  the 
written  consent  of  a  parent  of  a  student 
or  an  eligible  student.  Since  this  Is  de¬ 
termined  by  statute  no  change  has  been 
made  In  the  regulations. 

Comment.  Several  commenters  re¬ 
quested  clarification  regarding  who 
would  decide  which  school  officials  could 
obtain  Information  from  the  educatimi 
records  of  a  student  without  the  written 
consent  of  a  parent  of  a  student  or  an 
eligible  student  because  the  official  had  a 
“legitimate  educational  Interest’’  in  the 
receipt  of  the  Information. 

Response.  Section  438(b)  (1)  (A)  speci¬ 
fies  that  an  educational  agency  or  Insti¬ 
tution  may  disclose  Information  from 
the  education  records  of  a  student  with¬ 
out  the  written  consent  of  a  parent  of  a 
student  or  an  eligible  student  to  ***  *  * 
other  school  officials.  Including  teachers 
within  the  educational  Institution  or 
local  educational  agency  who  have  been 
determined  by  such  agency  or  institution 
to  have  legitimate  educational  Interests; 
*  *  *.”  Section  99.5(a)  (3)  Indicates  that 
each  educatlonsd  agency  or  Institution 
Include  as  a  part  of  the  policies  and  pro¬ 
cedures  *  *  *  a  specification  of  the  cri¬ 
teria  for  determining  which  parties  are 
’school  officials’  and  what  the  ^ucatlonal 
agency  or  Institution  considers  to  be  a 
legitimate  educational  Interest’,  *•*.*• 

Comment.  Two  commenters  asked  for 
clarification  regarding  to  whom  and  for 
what  purposes  a  disclosure  of  informa¬ 
tion  from  the  education  records  of  a  stu¬ 
dent  could  be  made  In  connection  with 
financial  aid  without  the  written  consent 
of  a  parent  of  a  student  or  an  eligible 
student. 

Response.  New  section  99.31(a)(4) 
specifies  that  a  disclosure  of  Information 
from  the  education  records  of  a  student 
may  be  made  without  the  written  con¬ 
sent  of  a  parent  of  a  student  or  an  eligi¬ 
ble  student  If  the  disclosure  is  to  a  party 
which  Is  the  source  of  or  administers  the 
financial  aid  for  which  a  student  has 
applied.  If  the  Information  Is  required  to 
determine  the  tiiglblllty  of  the  student 
for  the  financial  aid,  or  to  enforce  the 
terms  of  the  financial  aid  award. 

Comment.  Several  commenters  asked 
for  clarification  regarding  the  exception 
which  allows  an  Institution  of  po^ec- 
ondary  education  to  disclose  Information 
from  the  education  records  of  an  eligible 
student  to  a  parent  If  the  eligible  stu¬ 
dent  Is  a  dependent. 
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Response.  Section  438(b)  (D(H)  per¬ 
mits.  but  does  not  require,  nn  educ»- 
tional  agency  or  institution  to  disclowe 
information  from  the  education  records 
of  an  eligible  student  to  a  paroot  if  the 
eligible  student  is  a  dependent  as  defined 
In  the  Internal  Revenue  Code  of  1954. 
If  an  educational  agency  or  institution 
decides  to  ad<H>t  a  policy  of  disclosing 
Information  from  the  education  records 
of  a  dependent  eligible  student,  the 
agency  or  institution  will  need  to  estab¬ 
lish  a  procedure  for  determining  whether 
or  not  the  eligible  student  Is  a  d^?endent 
as  defined  by  the  Internal  Revenue  Code. 
Some  educational  agoicles  or  instltu- 
tkms  may  decide  to  ask  an  ellgiUe  stu¬ 
dent  at  the  time  of  registration  i^Mther 
or  not  he  or  she  is  a  d^sendeni  of  his 
or  her  parents;  other  educaticmal  agoi- 
cies  or  institutions  may  decide  to  require 
that  a  parent  submit  an  affidavit  stating 
that  the  eligible  student  is  a  dependent 
for  income  tax  purposes.  Nothing  in  sec¬ 
tion  438  of  the  Act  or  this  part  requires 
that  a  particular  procedure  be  adopted 
for  the  purpose  of  establishing  d^iend- 
cncy. 

Comment,  Several  commenters  indi¬ 
cated  that  in  many  instances  It  would 
be  dUficiilt  for  an  educational  aigenef  or 
institution  to  notify  a  parent  of  a  stu¬ 
dent  or  an  dlglUe  stTKlent,  particulaiiy 
the  peurent  of  a  formor  student  or  a 
former  diglble  student,  of  the  receipt  of 
a  juc^ial  order  or  sul^poena  in  advaiK:e 
ot  the  ccxnpliance  therewith.  Two  oom- 
menters  suggested  that  the  requlremetit 
be  that  an  educational  agency  or  ini^tu- 
tion  make  a  reasonable  effort  to  provide 
the  notification  in  advance  of  comiriylng 
with  the  Judicial  order  or  sulvoena. 

Response.  New  section  99Jl(a>(9> 
states  that  an  educational  agency  or  in¬ 
stitution  must  make  **  *  *  a  reasonable 
effort  to  notify  the  parent  of  a  student 
or  the  ^glble  student  of  the  order  or 
subpoena  in  advance  of  compliance 
therewith;  •  • 

Comment.  Several  commenters  asked 
f<u:  clarification  as  to  whethn*  an  edu¬ 
cational  agency  or  institution  was  re¬ 
quired  to  disclose  information  from  the 
education  records  of  a  student  in  those 
cases  where  the  information  could  be 
disclosed  without  the  written  consent  of 
a  parent  of  a  student  or  an  eligible  stu¬ 
dent. 

Response.  New  section  99.31  Cb)  states 
that  *'Thls  section  shall  not  be  construed 
to  require  or  preclude  dlsclosiue  of  any 
personally  identifiable  informatiem  from 
the  education  records  of  a  student  by  an 
educational  agency  or  institutiem  to  the 
parties  set  forth  in  paragraiA  (a)  of  this 
section.” 

Other  Changes.  Section  99.31  When 
prior  consent  for  disclosure  not  required 
incorporates  material  which  appeared  in 
Section  99.30  Consent  of  the  proposed 
rules. 

17.  Section  99.32  Record  of  disclosures 
required  to  be  maintained. 

Comment.  Several  commenters  oh- 
Jeeted  to  the  requirement  that  an  educa¬ 
tional  agency  or  institution  maintain  a 
record  of  parties  who  had  requested,  as 


well  as  those  who  had  obtained,  infor- 
matlmi  from  the  educatUm  records  of  a 
student. 

Response.  Section  438(b)(4)(A)  re¬ 
quires  that  an  educatkmal  agmey  or  in¬ 
stitution 

maintain  a  record,  kept  with  the  educatkai 
records  of  each  student,  whlcb  will  Indicate 
an  IndlvldualB,  •  •  •  agencies,  or  organlza- 
tlona  which  have  requested  or  obtained  ac¬ 
cess  to  a  student’s  education  records  *  *  *. 

The  statute  requires  that  a  record  be 
maintained  of  those  parties  who  have 
“reqtiested”  Information  as  well  as  those 
to  whom  lnf<xmatk«  has  been  disclosed. 
No  change  has.  been  made  in  the  regu¬ 
lations. 

Comment.  A  commenter  asked  few 
clarification  regarding  whether  a  record 
must  be  maintained  of  a  disclosure  of 
information  to  a  parent  of  a  student  or 
an  dlglble  student  of  information  con¬ 
tained  in  the  education  records  of  the 
student. 

Response.  New  section  99.32(a)  (re¬ 
placing  proposed  section  99.3S)  has  been 
modified  to  make  it  clear  that  an  educa¬ 
tional  agency  or  Institution  need  not 
maintain  a  record  of  a  disclosure  of  In- 
f(wmati<m  to  a  parent  of  a  student  or 
an  eligible  student  of  information  from 
the  education  reemds  of  the  student. 

Comment.  Several  commenters  re¬ 
quested  clariflcatimi  as  to  whether  or  not 
an  educational  agowy  or  institution  is 
required  to  maintain  a  record  ot  the  die- 
closure  directory  information. 

Response.  Section  99.32(a)  makes  it 
clear  that  an  educatkmal  agency  or  Insti- 
tutiem  is  not  required  to  maintain  a  rec¬ 
ord  of  the  disclosures  of  dlrectcwy  In- 
fewmation.  Section  99.37  sets  forth  the 
requirements  to  be  adhered  to  in  the  dis¬ 
closure  of  directory  informati<m. 

Comment.  Two  commenters  asked  for 
elarlficatl<m  regarding  bow  kxig  the  rec¬ 
ord  of  dtsclosmes  oi  information  con¬ 
tained  In  the  education  records  (rf  a  stu¬ 
dent  must  be  retained  by  an  educational 
agency  or  institution. 

Response.  The  record  of  disclosures  ot 
information  contained  in  the  education 
records  of  a  student  is  considered  to  be  a 
part  of  the  educatlcm  records  of  a  stn- 
dmt;  therefore,  the  record  of  disclosures 
must  be  retained  as  IcMig  as  the  education 
records  of  a  student  to  which  they  r^ate 
are  maintained  bj  an  educational  agency 
or  institution. 

Other  Changes.  Section  99.38  Record 
of  access  of  the  proposed  rules  has  been 
renumbered  and  retltled  section  99.- 
32  Record  of  disclosures  required  to  be 
maintained. 

18.  Section  99J3  Limitations  on  re¬ 
disclosure. 

Comment.  A  commenter  asked  for  clar¬ 
ification  as  to  whether  information  con¬ 
tained  in  the  education  records  of  a  stu¬ 
dent  which  is  disclosed  to  a  coitrallzed 
personnel  bureau  could  be 'referred  to 
various  offices  which  might  wish  to  con¬ 
sider  a  student  for  emedoyment. 

Response.  Section  99J3(a)  (proposed 
99.39)  makes  it  clear  that  when  informa¬ 
tion  contained  in  the  education  records 
of  a  student  is  disclosed  to  an  Institution. 


agency,  or  organization  the  information 
may  be  used  by  its  officers,  employees, 
and  agents;  but  only  for  the  purpose  for 
which  the  disclosure  was  made. 

Comment.  A  commenter  asked  for  clar¬ 
ification  regarding  whether  Information 
disclosed  from  the  education  records  of 
a  student  to  a  third  party  before  the  ef¬ 
fective  date  of  sectimi  438  of  the  Act 
could  be  redlsclosed  without  the  written 
consent  of  a  parent  of  a  student  or  an  eli¬ 
gible  studoit. 

Response.  The  statutory  requirement 
that  an  educational  agency  or  Institu¬ 
tion  not  release  Information  to  a  third 
party  except  on  the  condition  that  the 
information  not  be  redisclosed  without 
the  written  consent  of  the  paroit  or  eli¬ 
gible  student  was  not  operative  until  the 
effective  date  of  the  Act.  The  condition 
cannot,  therefore,  be  imposed  with  re¬ 
spect  to  information  released  prior  to  the 
effective  date  of  the  Act. 

Comment.  A  commenter  suggested 
that  an  educational  agency  or  Institu¬ 
tion  be  required  to  obtain  a  written  aa- 
surance  from  a  third  party  that  the  party 
win  not  disclose  any  information  from 
the  education  records  of  a  student  with¬ 
out  the  written  consent  of  a  parent  ot  a 
student  or  an  dlglble  student. 

Response.  Section  99.33(b)  which  pro¬ 
vides  a  procedure  to  meet  the  require¬ 
ment  of  section  438(b)(4)(B)  requlrea 
that  each  educational  agency  or  insti¬ 
tution  Inform  a  third  party  to  whom 
information  from  the  education  records 
of  a  student  is  disclosed  that  the  third 
party  may  not  disclose  any  Information 
without  the  written  consent  of  a  parent 
of  a  student  or  an  eligible  student.  How¬ 
ever,  nothing  in  section  438  of  the  Act 
or  this  part  would  preclude  an  educa¬ 
tional  agency  or  Instltutkm  from  adopt¬ 
ing  a  policy  of  requiring  a  written  assur¬ 
ance  frmn  a  third  party  befexw 
disclosing  information  from  the  educa¬ 
tion  records  of  a  student. 

Other  Changes.  Section  99.39  Trans¬ 
fer  of  information  by  third  parties  In 
the  proposed  rules  has  been  renumbered 
and  retltled  section  99.33  Limitations  on 
redisclosure. 

19.  Section  99.34  Conditions  for  dis¬ 
closure  to  officials  of  other  schools  and 
school  systems. 

Comment.  Several  commenters  Indi¬ 
cated  that  it  would  be  extremely  diffi¬ 
cult  for  an  educational  agency  or  Insti¬ 
tution  to  notify  a  parent  of  a  student  or 
an  eligible  student  of  the  transfer  of 
the  education  records  of  a  student  to 
another  agency  or  institution,  because 
usually  the  educational  agency  or  insti¬ 
tution  did  not  have  a  new  address  for 
the  parent  or  eligible  student. 

Response.  New  Section  99.34(a)  re¬ 
quires  that  each  educational  agency  or 
Institution  transferring  the  education 
records  of  a  student  make  a  reasonable 
effort  to  notify  a  parent  of  a  student  or 
an  eligible  student  of  the  transfer  of 
the  rec(»:ds.  Under  the  revised  regula¬ 
tion,  this  requirement  is  met  if  the 
agency  or  Institution  includes  a  notice 
In  its  policies  and  procedures  developed 
under  Section  99.5  that  it  forwards  e^- 
catlon  records  to  a  school,  on  request. 
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In  which  the  student  seeks  or  Intends  to 
enroll  The  requirement  would  also  he 
met  tf  a  letter  is  sent  to  the  last  known 
address  of  the  parent  or  eligible  student. 
An  educational  agency  or  Instltutlcm 
may  transfer  the  records  without  wait¬ 
ing  to  receive  an  acknowledgement  from 
the  parent  or  eligible  student  that  he  or 
she  has  received  the  notification.  The 
sending  school  is  not  required  to  further 
notify  a  parent  or  eligible  student  in 
those  cases  in  which  the  transfer  of  the 
records  is  initiated  by  the  parent  or  eli¬ 
gible  student  at  the  sending  school. 

20.  Section  99.35  Disclosure  to  cer¬ 
tain  Federal  and  State  officials  for  Fed¬ 
eral  program  purposes. 

'Comment.  A  commenter  asked  for 
clarlflcatkm  regarding  whether  Federal 
ofDclals,  other  than  those  Federal  offi¬ 
cials  listed  In  Section  438(b)(3),  could 
obtain  Information  from  the  education 
records  of  a  student  without  the  writ¬ 
ten  consent  of  a  parent  of  a  student  or 
an  eligible  student. 

Response.  Section  438(b)(3)  numer¬ 
ates  the  purposes  toe  which  certain  Fed¬ 
eral  and  State  officials  who  may  obtain 
Information  from  the  educaticm  records 
(xf  a  student  without  the  written  consent 
of  the  parent  of  a  student  or  an  eligible 
student  under  Section  438  of  the  Act  and 
this  part  It  does  not  represent  an  at¬ 
tempt  at  an  exhaustive  listing  of  all  the 
^xeciflc  authorized  representatives  of 
those  officials  who  might  have  responsl- 
bill^  for  performing  the  functions  de¬ 
scribed  in  438(b) (3) . 

Other  changes.  Section  99.37  Release 
to  Federal  and  State  officials  ot  the  pro¬ 
posed  rules  has  been  renumbered  and  re- 
tttled  Section  99.35  Disclosure  to  cer¬ 
tain  Federal  and  State  officials  for  Fed¬ 
eral  program  purposes. 

21.  Section  99.36  Conditions  for  dis¬ 
closure  in  health  and  safety  emergen¬ 
cies. 

Comment.  Two  commenters  recom¬ 
mended  that  the  regulations  specify  that 
the  written  consent  ot  a  parent  of  a  stu¬ 
dent  or  an  eligible  student  is  not  re¬ 
quired  for  the  disclosure  of  Informaticm 
from  the  education  records  of  a  student 
In  a  health  or  safety  emergency. 

Response.  Section  99.31(a)  (10)  states 
that  an  educational  agency  or  institu¬ 
tion  may  disclose  Informaticm  from  the 
educaticm  records  of  a  student  without 
the  written  consent  of  a  parent  of  a  stu¬ 
dent  or  an  dlglble  student  in  a  health 
or  safety  emergency,  subject  to  the  ccm- 
dltlons  set  forth  in  section  99.36. 

Comment.  A  c<Hnmenter  stated  that 
the  decision  as  to  what  constitutes  a 
health  or  safety  emergency  should  be 
left  to  the  discretion  of  an  official  ot  an 
educational  agency  or  institution. 

Response.  Section  99.36(a)  states  that 
an  educational  agency  or  institution  may 
dUsclose  information  from  the  educa- 
tl(m  records  of  a  student  in  a  health  or 
safety  emergency,  but  does  not  specify 
what  constitutes  a  health  or  safety  emer¬ 
gency.  Each  educational  agency  or  in¬ 
stitution  must  decide  if  there  is  a  health 
<»*  safety  emergency  whlc^  requires  the 
disclosure  of  information  from  the  edu- 
catloii  reomrds  at  a  student  without  the 
written  consent  of  a  parent  of  a  student 


or  an  eligible  student.  Sectlcm  99.36(b) 
enumerates  the  criteria  to  be  used  by  an 
educational  agency  or  institution  in  mak¬ 
ing  a  decision  as  to  whether  or  not  to  dis¬ 
close  the  Information  without  written 
cmisent. 

Other  Changes.  Section  99.35  Release 
of  information  for  health  or  safety  emer¬ 
gencies  of  the  proposed  rules  has  been 
reniunbered  and  retitled  section  99.36 
Conditions  for  disclosure  in  health  and 
safety  emergencies. 

22.  Section  99.37  Conditions  for  dis¬ 
closure  of  directory  information. 

Comment.  Three  cwnmenters  re¬ 
quested  clarilicatimi  regarding  what 
would  satisfy  the  requirement  that  an 
educational  agency  or  instltutl(m  give 
public  notice  of  the  categories  of  infor¬ 
mation  that  it  has  designated  as  direc¬ 
tory  Information.  The  c<xnmenter  sug¬ 
gested  that  the  regulations  specify  that 
In  the  case  of  an  instltuticm  of  postsec¬ 
ondary  education  a  notice  in  the  school 
catalog  would  satisfy  the  requirement. 

Response.  New  section  99.37(b)  states 
that  an  educational  agency  or  institu¬ 
tion  shall  “give  public  notice."  The  actual 
means  to  be  is  to  be  determined 
by  each  educational  agency  or  institu¬ 
tion.  An  Institution  of  postsecondary 
education  could,  for  instance,  publish  the 
required  notice  and/mr  an  article  ex¬ 
plaining  it  in  the  student  newspaper,  and 
make  copies  of  the  notice  available  at 
various  department  and  school  adminis¬ 
trative  offices. 

Comment.  A  commenter  suggested 
that  each  educational  agency  or  institu¬ 
tion  be  required  to  provide  notification 
(«  an  annual  basis  to  parents  of  students 
or  eligible  students  sixty  days  before  the 
beginning  of  the  sdtiool  year  as  to  the 
categ(»1es  of  personally  identifiable  in¬ 
formation  which  the  educational  agency 
or  institution  has  designated  as  direc¬ 
tory  infonnation.  If  a  parent  at  a  student 
or  an  eligible  student  wanted  to  prohibit 
the  disclosure  of  any  category  of  infor¬ 
mation.  he  or  she  would  be  required  to 
Inform  the  educational  agency  or  in¬ 
stitution  before  or  by  the  start  of  the 
school  year. 

Response.  It  was  felt  that  it  would  be 
extremely  difficult  for  an  educational 
agency  or  institution  to  provide  notifi¬ 
cation  to  parents  of  students  or  eligible 
students  60  days  before  the  start  of  the 
school  year.  Many  educational  agencies 
and  institutions,  particularly  institutions 
of  elementary  and  secondary  education, 
employ  a  limited  number  of  individuals 
during  the  school  vacation  months.  In 
addition,  many  educational  agencies  and 
institutions  do  not  have  an  accurate  list 
of  students  who  will  be  in  attendance  at 
the  agency  or  institution  until  the  open¬ 
ing  day  of  school  or  classes. 

Comment.  Several  commenters  indi¬ 
cated  they  felt  that  there  should  be  re¬ 
strictions  on  the  disclosure  of  dir^tory 
information  by  an  educational  agency  or 
institution. 

Response.  An  educational  agency  or 
institution  which  has  followed  the  pro¬ 
cedures  set  forth  under  section  99.37  may 
disclose  directory  information  to  any 
member  of  the  puMlc.  Nothing  in  sec¬ 
tion  438  of  the  Act  or  this  part  would 


preclude  an  educational  agency  or  in¬ 
stitution  adopting  a  more  restrictive 
poUcy  regarding  the  disclosure  of  direc¬ 
tory  information. 

SUBPAKT  E — EnFORCKMKNT 

23.  Assurances  required — general. 

Comment.  Two  commenters  suggested 

that  each  educational  agency  or  institu¬ 
tion  be  required  to  submit  copies  of  the 
policies  and  procedures  it  has  adopted  in 
order  to  comply  with  section  438  of  the 
Act  and  this  part  either  in  place  of  or  in 
addition  to  the  required  assurance. 

Response.  Submission  of  copies  of 
policies  and  procedures  adopted  by  edu¬ 
cational  agencies  or  institutions  is  not 
considered  to  be  an  effective  means  of 
monitoring  compliance  with  section  438 
of  the  Act  and  this  part,  since  it  is  an  in¬ 
stitution’s  practice  which  Is  of  primary 
importance.  However,  the  policies  and 
procedures  formulated  and  adopted  by 
an  educational  agency  or  institution  will 
be  subject  to  review  by  the  office  estab¬ 
lished  under  section  99.60  as  a  part  of 
its  investigative  function. 

Comment.  A  commenter  recommended 
that  the  requirement  that  each  educa¬ 
tional  agency  or  institution  submit  an 
assurance  that  it  is  in  compliance  and 
will  continue  to  comply  with  section  438 
of  the  Act  and  this  part  be  deleted  be¬ 
cause  it  has  no  statutory  basis. 

Response.  The  requirement  that  each 
educational  agency  or  institution  submit 
an  assurance  that  it  is  in  compliance  has 
been  deleted,  primarily,  to  avoid  addi¬ 
tional  paperwork  burdens  on  the  educa¬ 
tional  community.  The  assurance  re¬ 
quirement  for  subgrants  and  subcon¬ 
tracts  has,  likewise,  been  deleted. 

24.  Assurances— conflict  with  State  or 
local  law. 

Comment.  Several  commenters  indi¬ 
cated  they  fdt  that  the  procedures  for  a 
waiver  of  the  requirements  of  section  438 
of  the  Act  and  this  part  set  forth  in  sec¬ 
tions  99.63(b)  and  (c)  of  the  proposed 
rules  were  either  unnecessary  or  inap¬ 
propriate. 

Response.  Sections  99.63(b)  and  (c)  of 
the  proposed  rules  have  been  deleted. 
The  section  has  been  modified  to  provide 
that  each  educational  agency  or  institu¬ 
tion  shall  Inform  the  office  designated  to 
administer  the  Act  if  a  State  or  local 
law  exists  which  conflicts  with  the  re¬ 
quirements  of  section  438  of  the  Act  and 
this  part. 

25.  Section  99.62  Reports  and  records. 

Comment.  A  commenter  recommended 

that  section  99.64  be  revised  to  specify 
the  tsrpes  of  records  and  reports  which 
are  to  be  maintained  by  each  educational 
agency  or  institution. 

Response.  The  Intent  of  section  99.62 
(proposed  section  99.64)  is  to  ensure  that 
each  educational  agency  or  institution 
will  provide  records  or  reports  which 
may  be  reqrilred  .by  the  office  or  review 
board  to  carry  out  their  assigned  func¬ 
tions.  The  nature  of  such  reports  and 
records  must  be  determined  on  a  case- 
by-case  basis.  No  change  has  been  made 
in  the  regulations. 

26.  Section  99.63  Complaint  proce¬ 
dures. 
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Comment.  SevotJ  oommenten  recom¬ 
mended  that  section  99.65(b)  of  the  pro¬ 
posed  rules  which  established  a  ISO-day 
limitation  for  the  filing  of  oomphUnts  be 
deleted  because  It  was  inappn^rlate. 

Response.  Secticm  99.6&(b)  has  been 
deleted. 

Comment.  A  commenter  suggested  that 
the  complaint  procedures  oieclfy  the  In¬ 
formation  which  is  to  be  contatoed  In  a 
complaint. 

Response.  It  was  fdt  that  most  com¬ 
plaints  will  contain  the  minimal  Infor¬ 
mation  adilch  Is  necessary  to  begin  an 
Investigation  of  a  comi^alnt  of  an  alleged 
violation  of  section  438  ot  the  Act  or  this 
part.  It  Is  the  responsibility  of  the  (dfice, 
as  a  part  of  its  investigative  function,  to 
obtain  Additional  Informatlcm  from  the 
cemcemed  complainant  and  educational 
agency  or  institution.  No  change  has  been 
made  in  the  regulations. 

Effective  date.  These  regulations  shaB 
be  effective  on  June  17,  1976. 

Dated:  June  8.  1976. 

Davis  IiCatukws, 
Secretanf  of  He<USk, 
Education,  and  WAfara. 

Subpsrt  A  Owiwi 

Seo. 
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99.7  Limitation  on  waivers. 

99A  Pees. 
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Records 

99.11  Right  to  Inspect  and  review  educa^lOB 

records. 

99.12  Limitations  on  right  to  inspect  and 
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postsecondary  level. 

99.13  Umltstion  <m  destruction  of  educa¬ 

tion  records. 

Subpart  C — Amendment  of  Educatloa  Wecei  ds 

99.20  Request  to  amend  educatimi  records. 

99.21  Right  to  a  hearing. 

99.22  Conduct  of  the  hearing. 
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99.31  Prior  ccmsent  for  dlsckieure  noi  r»> 
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99.60  Office  and  review  hoard. 
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99.62  Reporta  and  reoorda. 
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Authositt:  Sec.  438,  Pub.  L.  90-247,  Title 
IV.  aa  amended.  88  Stst.  671-674  (20  VS.C. 
1232g)  unleea  otherwise  noted. 

Subpart  A  General 
§  99. 1  Applicability  of  part. 

(a)  This  part  applies  to  all  educational 
agencies  or  Institutions  to  ufiiich  funds 
are  made  available  under  any  F^eral 
[program  tor  which  the  U.S.  Commis¬ 
sioner  of  Education  has  administrative 
re^xinsibiUty,  as  specified  by  law  or  by 
delegation  of  authority  pursuant  to  law.] 
(20  t7.S.C.  1230,  1232g) 

(b)  This  part  does  not  i^ly  to  an 
educational  agency  or  Institution  sifiely 
because  students  attending  that  non¬ 
monetary  agency  or  instituticm  receive 
benefits  und^  one  or  more  of  the  Fed¬ 
eral  programs  referenced  In  paragnmh 
(a)  of  this  section,  if  no  funds  under 
those  iM-ograms  are  made  available  to  the 
agency  or  institution  its^. 

<c)  For  the  purposes  of  this  pcui;,  funds 
will  be  considered  to  have  been  made 
available  to  an  agency  or  institution 
when  funds  under  cme  or  more  of  the 
programs  referenced  In  paragraph  (a) 
of  this  section:  (1)  Are  provided  to  the 
agffiicy  or  institutlmi  by  grant,  contract, 
subgrant,  or  subcmtract,  or  (2)  are  pro¬ 
vided  to  students  attending  the  agency 
or  Institution  and  the  funds  may  be  paid 
to  the  agency  or  institution  by  those 
students  for  educational  purposes,  such 
as  under  the  Basic  Educational  Oppor¬ 
tunity  Grants  Program  and  the  Guar¬ 
anteed  Student  Loan  Program  (TltleB 
IV-A-1  and  IV-B,  respectivdy,  of  the 
Higher  Education  Act  of  1965,  as 
amended) . 

(20  UB.C.  1232r) 

(d)  Exc^>t  as  otherwise  specifically 
provided,  this  part  applies  to  education 
records  ot  students  who  are  or  have  been 
In  attoodance  at  the  educational  agency 
or  institution  which  maintains  the  rec¬ 
ords. 

(20  UB.C.  12S2g) 

S  99.2  Parposc. 

The  purpose  of  this  part  Is  to  set  fortb 
requirements  governing  the  protection  at 
privacy  at  pcuients  and  students  under 
section  438  of  the  General  Education 
Provisions  Act,  as  amended. 

(20yTTB.C.  1232g) 

S  99.3  DefinitHHis. 

As  used  in  this  Part: 

“Act"  means  the  General  Education 
Provisions  Act,  Title  IV  of  Pub.  L.  90-247. 
as  amended. 

“Attendance"  at  an  agency  or  Institu¬ 
tion  includes,  but  Is  not  limited  to:  (lU 
attendance  In  person  and  by  correspond¬ 
ence.  and  (b)  the  period  during  which 
a  person  is  working  imcte"  a  wMk-study 
program. 

“Commissioner"  means  the  UJ3.  Oom- 
mlssioner  of  Elducatlon. 

(90  UB.C.  1232g) 

"Directory  information"  Indudes  the 
following  Information  relating  to  a  stu- 
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dent:  the  student’s  name,  address,  tel¬ 
ephone  number,  date  and  place  of  birth, 
major  field  of  study,  participation  In  of¬ 
ficially  recognized  activities  and  sports, 
weight  and  height  of  members  of  athletle 
teams,  dates  of  attendance,  degrees  and 
awards  received,  the  most  recent  previous 
educational  agency  or  institution  at¬ 
tended  by  the  student,  and  other  similar 
information. 

(20  U.S.C.  1232g(a)  (6)  (A)  ) 

“Disclosure”  means  permitting  access 
or  the  release,  transfer,  or  oth^  c<mi- 
munlcatim  of  education  records  of  the 
student  or  the  persmially  identifiable  in¬ 
formation  contained  thwein,  orally  or  In 
writing,  or  by  dectnmlc  means,  or  by 
any  other  means  to  any  party. 

[20  U.S.C.  1232g(b)(l)] 

“Educational  Institution”  or  “educa- 
ttonal  agency  or  Institution”  means  any 
puUic  or  private  agency  or  instituticm 
which  is  the  recipient  of  funds  under 
any  Federal  program  referenced  in 
S  99.1(a) .  The  term  refers  to  the  agency 
or  Institution  recipient  as  a  whole,  in¬ 
cluding  all  of  its  compcments  (such  as 
schools  or  departments  in  a  university) 
and  shall  not  be  read  to  refer  to  one  or 
more  of  these  compcments  separate  from 
that  agency  or  Institution. 

(90  U.S.C.  1232g(a)(8))  ^ 

“Educaticm  records’^v  (a)  means  those 
records  which:  (1)  Are  directly  related 
to  a  student,  and  (2)  are  maintained  by 
an  educatknal  agency  or  institution  or 
by  a  party  acting  for  the  agency  or  in¬ 
stitution. 

(b)  'The  term  does  not  Include: 

(1)  Records  Instructional,  super¬ 
visory,  and  administrative  personnel  and 
educatiomJ  perscmnel  ancillary  thereto 
which: 

(1)  Are  In  the  sole  possession  of  the 
maker  thereof,  and 

(11)  Are  not  accessible  or  revealed  to 
any  other  individual  except  a  substi¬ 
tute.  For  the  purpose  of  this  definition, 
a  “substitute”  means  an  individual  who 
performs  on  a  temporary  basis  the  duties 
of  the  individual  who  made  the  record, 
and  does  not  refer  to  an  Individual  who 
permanently  succeeds  the  maker  of  the 
record  in  his  or  her  posltlcm.  i 

(2)  Records  of  a  law  enforcement  unit  < 

ot  an  educational  agency  or  institution 

which  are: 

(1)  Maintained  apart  from  the  records 
described  in  paragraph  (a)  of  this  defini¬ 
tion; 

(il)  Maintained  solely  for  law  enforce-  . 
ment  purposes,  and 

(ill)  Not  disclosed  to  individuals  other 
than  law  enforcement  officials  of  the 
same  jurisdiction;  Provided,  That  educa¬ 
tion  records  maintained  by  the  educa-  i 

tional  agency  or  institution  are  not  die* 
closed  to  the  personnd  of  the  law  en¬ 
forcement  unit. 

(3)  (1)  Records  relating  to  an  IndlvldF* 
ual  who  is  employed  by  an  educational 
agency  or  Institution  which: 

(A)  Are  made  and  maintained  In  ttw 
normal  course  of  buslnen; 
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(B)  Relate  exclusively  to  the  individ¬ 
ual  in  that  individual’s  capacity  as  an 
employee,  and 

(C)  Are  not  available  for  use  for  any 
other  purpose. 

(ii)  This  paragraph  does  not  apply 
to  records  relating  to  an  individual  in 
attendance  at  the  agency  or  institution 
who  is  employed  as  a  result  of  his  or  her 
status  as  a  student. 

(4)  Records  relating  to  an  eligible 
student  which  are : 

(i)  Created  or  maintained  by  a  physi¬ 
cian,  psychiatrist,  psychologist,  or  other 
recognized  professional  or  paraprofes- 
sional  acting  in  his  or  her  professional  or 
paraprofessional  capacity,  or  assisting  in 
that  capacity; 

(ii)  Created,  maintained,  or  used  only 
In  connection  with  the  provision  of  treat¬ 
ment  to  the  student,  and 

(lii)  Not  disclosed  to  anyone  other 
than  individuals  providing  the  treat¬ 
ment;  Provided,  That  the  records  can  be 
personally  reviewed  by  a  physician  or 
other  appropriate  professional  of  the 
student’s  choice.  For  the  purpose  of  this 
definition,  “treatment”  does  not  include 
remedial  educational  activities  or  activi¬ 
ties  which  are  part  of  the  program  of 
Instruction  at  the  educational  agency  or 
Institution. 

(5)  Records  of  an  educational  agency 
or  institutl(m  which  contain  only  infor¬ 
mation  relating  to  a  person  after  that 
person  was  no  longer  a  student  at  the 
educational  agency  or  Institution.  An 
example  would  be  information  collected 
by  an  educational  agency  or  institution 
pertaining  to  the  accomplishments  of  its 
alumni. 

(20  UA.C.  1232g(a)  (4) ) 

“Eligible  student”  means  a  student 
who  has  attained  eighteen  years  of  age, 
or  is  attending  an  institution  of  post¬ 
secondary  education. 

(20  UJS.C.  1232g(d)) 

“Financial  Aid”,  as  used  in  §  99.31(a) 
(4) ,  means  a  payment  of  funds  provided 
to  an  individual  (or  a  payment  in  kind 
of  tangible  or  Intangible  property  to  the 
individual)  which  Is  conditioned  on  the 
individual’s  attendance  at  an  educational 
agmcy  or  Institution. 

(20  U.S.C.  1232g(b)  (1)  (D) ) 

“Institution  of  postsecondary  educa¬ 
tion”  means  an  institution  which  pro¬ 
vides  education  to  students  beyond  the 
secondary  school  level;  “secondary 
school  level”  means  the  educational  level 
(not  beyond  grade  12)  at  which  second¬ 
ary  education  is  provided,  as  deter¬ 
mined  under  State  law. 

(20  U.S.C.  1232g(d)) 

“Panel”  means  the  body  which  will 
adjudicate  cases  under  procedures  set 
forth  in  §§  99.65-99.67. 

“Parent"  Includes  a  parent,  a  guardian, 
or  an  individual  acting  as  a  parent  of  a 
student  in  the  absence  of  a  parent  or 
guardian.  An  educational  agency  or  in¬ 
stitution  may  presume  the  parent  has 
the  authority  to  exercise  the  rights  in¬ 
herent  in  the  Act  unless  the  agency  or 


institution  has  been  provided  with  evi¬ 
dence  that  there  is  a  State  law  or  court 
order  governing  such  matters  as  divorce, 
separation  or  custody,  or  a  legally 
binding  instrument  which  provides  to 
the  contrary. 

“Party”  means  an  individual,  agency, 
institution  or  organization. 

(20  U.S.C.  1232g(b)  (4)  (A)  ) 

“Personally  identifiable”  means  that 
the  data  or  information  includes  (a)  the 
name  of  a  student,  the  student’s  parent, 
or  other  family  member,  (b)  the  address 
of  the  student,  (c)  a  personal  identifier, 
such  as  the  student’s  social  secmity 
number  or  student  number,  (d)  a  list 
of  personal  characteristics  which  would 
make  the  student’s  identity  easily  trace¬ 
able,  or  (e)  other  information  which 
would  make  the  student’s  identity  easily 
traceable. 

(20  U.S.C.  1232g) 

“Record”  means  any  information  or 
data  recorded  in  any  medium,  including, 
but  not  limited  to;  handwriting,  print, 
tapes,  film,  microfilm,  and  microfiche. 
(20  U.S.C.  1232g) 

“Secretary”  means  the  Secretary  of 
the  U.S.  Department  of  Health,  Educa¬ 
tion,  and  Welfare. 

(20  U.S.C.  1232g) 

“Student”  (a)  includes  any  individual 
with  respect  to  whom  an  educational 
agency  or  institution  maintains  educa¬ 
tion  records. 

(b)  The  term  does  not  include  an  in¬ 
dividual  who  has  not  been  in  attendance 
at  an  educational  agency  or  institution. 
A  person  who  has  applied  for  admission 
to,  but  has  never  been  in  attendance  at 
a  component  imit  of  an  imtitution  of 
postsecondary  education  (such  as  the 
various  colleges  or  schools  which  c(Hn- 
prise  a  imiversity),  even  if  that  indi¬ 
vidual  is  or  has  been  in  attendance  at 
another  component  imit  of  that  institu¬ 
tion  of  postsecondary  education,  is  not 
considered  to  be  a  student  with  respect 
to  the  component  to  which  an  applica¬ 
tion  for  admission  has  been  made. 

(20  U.S.C.  1232g(a)  (6) ) 

§  99.4  Student  rights. 

(a)  For  the  purposes  of  this  part, 
whenever  a  student  has  attained  eight¬ 
een  years  of  age,  or  is  attending  an  in¬ 
stitution  of  postsecondary  education,  the 
rights  accorded  to  and  the  consent  re- 
qtilred  of  the  parent  of  the  student  shall 
thereafter  only  be  accorded  to  and  re¬ 
quired  of  the  eligiUe  student. 

(b)  The  status  of  an  eligible  student  as 
a  dependent  of  his  or  her  parents  for  the 
purposes  of  §  99.31(a)  (8)  does  not  other¬ 
wise  affect  the  rights  accorded  to  and 
the  consent  required  of  the  eligible  stu¬ 
dent  by  paragraph  (a)  of  this  section. 
(20  U.S.C.  1232g(d) ) 

(c)  Section  438  of  the  Act  and  the 
regulations  in  this  part  shall  not  be  con¬ 
strued  to  preclude  educational  agencies 
or  institutions  from  according  to  stu¬ 
dents  rights  in  addition  to  those  ac¬ 
corded  to  parents  of  students. 


§  99.5  Formulation  of  institutional  pol¬ 
icy  and  procedures. 

(a)  Ekich  educational  agency  or  insti¬ 
tution  shall,  consistent  with  the  mini¬ 
mum  requirements  of  section  438  of  the 
Act  and  this  part,  formulate  and  adopt 
a  ix>licy  of — 

(1)  Informing  parents  of  students  or 
eligible  students  of  their  rights  imder 
§  99.6; 

(2)  Permitting  parents  of  students  or 
eligible  students  to  inspect  and  review  the 
education  records  of  the  student  in  ac¬ 
cordance  with  §  99.11,  including  at  least: 

(i)  A  statement  of  the  procedure  to  be 
followed  by  a  parent  or  an  eligible  stu¬ 
dent  who  requests  to  inspect  and  review 
the  education  records  of  the  student; 

(ii)  With  an  understanding  that  it  may 
not  deny  access  to  an  education  record,  a 
description  of  the  circumstances  in 
which  the  agency  or  institution  feels  it 
has  a  legitimate  cause  to  deny  a  request 
for  a  copy  of  such  records; 

(iii)  A  schedule  of  fees  for  copies,  and 

(Iv)  A  listing  of  the  t5TJes  and  loca¬ 
tions  of  education  records  maintained  by 
the  educational  agency  or  institution 
and  the  titles  and  addresses  of  the  offi¬ 
cials  responsible  for  those  records; 

(3)  Not  disclosing  personally  identifi¬ 
able  information  from  the  education  rec¬ 
ords  of  a  student  without  the  prior  writ¬ 
ten  consent  of  the  parent  of  the  student 
or  the  eligible  student,  except  as  other¬ 
wise  permitted  by  S9  99.31  and  99.37;  the 
policy  shall  Include,  at  least:  (!)  A  state¬ 
ment  of  whether  the  educational  agency 
or  institution  will  disclose  personally 
identifiable  information  from  the  educa¬ 
tion  records  of  a  student  imder  (99.31 
(a)(1)  and,  if  so,  a  specification  of  the 
criteria  for  determining  which  parties 
are  “school  officials”  and  what  the  edu¬ 
cational  agency  or  institution  considers 
to  be  a  “Ijegltimate  educational  interest”, 
and  (ii)  a  specification  of  the  personally 
idmtifiable  information  to  be  designated 
as  directory  information  under  §  99.37; 

(4)  Maintaining  the  record  ol  disclo¬ 
sures  of  personally  Identifiable  informa¬ 
tion  from  the  education  records  of  a  stu¬ 
dent  required  to  be  maintained  by  (  99.32, 
and  permitting  a  parent  or  an  eligible 
student  to  inspect  that  record; 

(5)  Providiiig  a  parent  of  the  student 
or  an  eligible  student  with  an  opportu¬ 
nity  to  seek  the  correction  of  education 
records  of  the  student  through  a  request 
to  amend  the  rec(u*ds  or  a  hearing  under 
Subpart  C,  and  permitting  the  parent 
of  a  student  or  an  eligible  student  to 
place  a  statement  in  the  education  rec- 
.  ords  of  the  student  as  provided  in 
9  99.21(c); 

(b)  The  policy  required  to  be  adopted 
by  paragraph  (a)  of  this  section  shall 
be  in  writing  and  copies  shall  be  made 
available  upon  request  to  parents  of  stu¬ 
dents  and  to  eligible  students. 

[20  U.S.C.  1232g  (e)  and  (f)  ] 

§  99.6  Annual  notification  of  rights. 

(a)  Each  educational  agency  or  in¬ 
stitution  shall  give  parents  of  students 
in  attendance  or  eligible  students  In  at¬ 
tendance  at  the  agency  or  institution 
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annual  notice  by  such  means  as  are  rea¬ 
sonably  likely  to  inform  them  of  the 
following: 

(1)  Their  rights  under  section  438  of 
the  Act,  the  regulations  in  this  part,  and 
the  policy  adopted  imder  §  99.5;  the  no¬ 
tice  shall  also  inform  parents  of  students 
or  eligible  students  of  the  locations 
where  copies  of  the  policy  may  be  ob¬ 
tained;  and 

(2)  The  right  to  file  complaints  under 
§  99.63  concerning  alleged  failures  by 
the  educational  agency  or  institution  to 
comply  with  the  requirements  of  section 
438  of  the  Act  and  this  part. 

(b>  Agencies  and  institutions  of  ele¬ 
mentary  and  secondary  education  shall 
provide  for  the  need  to  effectively  notify 
parents  of  students  identified  as  having 
a  primary  or  home  language  other  than 
English. 

(90  U£.C.  1232g(e)  ] 

§  99.7  LimiUiUons  on  waivers. 

(a)  Subject  to  the  llmitaticms  in  this 
section  and  f  99.12,  a  parent  of  aatudent 
or  a  student  may  waive  any  of  his  or  her 
rights  imder  section  438  of  the  Act  or 
this  part.  A  waiver  shall  not  be  valid 
unless  in  writing  and  signed  by  the  par¬ 
ent  or  student,  as  appropriate. 

(b)  An  educational  agency  or  institu¬ 
tion  may  not  require  that  a  parent  of  a 
student  or  studoit  waive  his  or  her  rights 
under  section  438  of  the  Act  or  this  part. 
TWs  paragraph  does  not  preclude  an 
educational  agency  or  institution  from 
requesting  su(di  a  waiver. 

(c)  An  individual  who  is  an  sq^licant 
for  admission  to  an  institution  of  post- 
secondary  education  or  is  a  student  in 
attendance  at  an  Institution  of  postsec- 
ondary  education  may  waive  his  or  her 
lisdit  to  in^sect  and  review  confidoitiid 
letters  and  confidential  statements  of 
rec(Hiunendation  described  in  |  99.12(a) 

(3)  except  that  the  waiver  may  apply  to 
confidential  letters  and  statements  only 
if:  (1)  Tlie  ai^licant  or  student  Is,  upon 
request,  notified  oi  the  names  of  all  in¬ 
dividuals  providing  the  letters  or  state¬ 
ments;  (2)  the  letters  or  statements  are 
used  only  for  ^e  purpose  for  which  they 
were  originally  intended,  and  (3)  such 
waiver  is  not  required  by  the  agency  or 
Institution  as  a  condlticm  of  admission  to 
or  receipt  of  any  other  service  or  b^efit 
from  the  agency  or  institutiim. 

(d)  All  waivers  under  paragrai^  (c) 
of  this  section  must  be  executed  by  the 
individual,  regardless  of  age,  rather  than 
by  the  parent  of  the  IndividuaL 

(e)  A  walv»  under  this  section  may 
be  made  with  reqpect  to  specified  classes 
otz  <1)  Educaticm  records,  and  (2)  per¬ 
sons  or  institutions. 

(f) a)  A  waiver  under  this  section 
may  be  revoked  with  respect  to  any  ac¬ 
tions  occurring  after  the  revocation. 

(2)  A  revocation  under  this  paragrsmh 
must  be  in  writing. 

(3)  If  a  parent  of  a  student  executes  a 
waiver  under  this  section,  that  waiver 
may  be  revoked  by  the  student  at  any 
ttmft  af  t^  he  or  ^e  becomes  an  eligible 
student. 

[90UA.C.  1232g(a)(l)  (B)  and  (O)] 


§  99.8  Fees. 

(a)  An  educational  agency  or  institu¬ 
tion  may  charge  a  fee  for  copies  of  educa¬ 
tion  records  which  are  made  for  the  par¬ 
ents  of  students,  students,  and  eligible 
students  under  section  438  of  the  Act 
and  this  part;  Provided.  That  the  fee 
does  not  effectively  prevent  the  parents 
and  students  from  exercising  their  right 
to  inspect  and  review  those  records. 

(b)  An  educational  agency  or  institu¬ 
tion  may  not  charge  a  fee  to  search  for  or 
to  retrieve  the  education  records  of  a 
student. 

[20U.S.C.  1232g(a)  (1)  J 

Subpart  B — Inspection  and  Review  of 
Education  Records 

§  99.11  Right  to  inspect  and  review  edu¬ 
cation  records. 

(a)  Each  educational  agency  or  in¬ 
stitution,  except  as  may  be  provided  by 
§  99.12,  shall  pennit  tiie  parent  of  a  stu¬ 
dent  or  an  eligible  student  who  is  or  has 
been  in  attendance  at  the  agency  or  in¬ 
stitution,  to  inspect  and  review  the  edu¬ 
cation  records  of  the  student.  The  agency 
or  Institution  shall  comply  with  a  request 
within  a  reasonable  period  of  time,  but  in 
no  case  more  than  45  days  after  the  re¬ 
quest  has  been  made. 

(b)  The  right  to  inspect  and  review 
educatiiHi  records  under  paragraph  (a) 
of  this  section  includes : 

(1)  The  right  to  a  response  from  the 
educational  agency  or  institution  to  rea¬ 
sonable  requests  for  explanations  and 
Interpretations  of  the  records;  and 

(2)  The  right  to  obtain  copies  of  the 
records  from  the  educati(mal  agency  or 
Institution  where  failure  of  the  agency 
or  institution  to  provide  the  copies  would 
effectively  prevent  a  parent  or  eligible 
student  frcun  exercisliig  the  right  to  in- 
q}ect  and  review  the  educati<m  records. 

(c)  An  educational  agency  or  institu- 
ti<m  may  presume  that  either  parent  of 
the  student  has  authority  to  Inspect  and 
review  the  education  records  of  the  stu¬ 
dent  unless  the  agoicy  or  institution  has 
been  provided  with  evidence  that  there 
is  a  legally  binding  instrument,  or  a  State 
law  or  court  order  governing  such  mat¬ 
ters  as  divorce,  separation  or  custody, 
which  provides  to  the  contrary. 

S  99.12  LimiUiUoiu  on  right  to  inspect 
and  review  education  records  at  the 
postsecondary  level. 

(a)  An  Institution  of  postsecondary 
education  is  not  required  by  secti<m  438 
of  the  Act  or  this  part  to  permit  a  stu¬ 
dent  to  inspect  and  review  the  following 
records: 

(1)  Financial  records  and  statements 
oi  their  parents  or  any  information  con¬ 
tained  therein; 

(2)  Confidential  letters  and  confiden- 
.  tial  statements  of  recxunmendatlon 

which  were  placed  in  the  education 
records  of  a  student  prior  to  January  1, 
1975;  Provided,  That: 

(D  The  letters  and  statements  were 
scdiclted  with  a  written  assurance  of  wn- 
fidentlality,  or  sent  and  retained  with  a 
documented  understanding  of  confiden- 
tialtty,and 


(li)  The  letters  and  statements  are 
used  only  for  the  purposes  for  which  they 
were  specifically  intended ; 

(3)  Confidential  letters  of  recommen¬ 
dation  and  confidential  statements  of 
recommendation  which  were  placed  in 
the  education  records  of  the  student 
after  Januai^  1, 1975: 

(i)  Respecting  admission  to  an  educa¬ 
tional  institution; 

(ii)  Respecting  an  application  for  em¬ 
ployment,  or 

(Ui)  Respecting  the  receipt  of  an  honor 
or  honorai'y  recognition:  Provided,  That 
the  student  has  waived  his  or  her  right 
to  inspect  and  review  those  letters  and 
statements  of  recommendation  under 
§99.7(0. 

(20  U.S.C.  1232g(a)  (l5  (B) ) 

(b>  If  the  education  records  of  a  stu¬ 
dent  contain  Information  on  more  than 
one  student,  the  parent  of  the  student  or 
the  eligible  student  may  inspect  and  re¬ 
view  or  be  informed  of  only  the  specific 
information  which  pertains  to  that 
student. 

(20  UJS.C.  1232g(a)  (1)  (.\) ) 

§  99.13  Limitation  on  drsirurlion  of 
education  records. 

An  educational  agency  or  institution 
is  not  precluded  by  section  438  of  the  Act 
or  this  part  from  destroying  education 
records,  subject  to  the  following  excep¬ 
tions: 

(a)  The  agency  or  institution  may  not 
destroy  any  education  records  if  there  is 
an  outstanding  request  to  inspect  and 
review  them  imder  §  99.11; 

(b)  Explanations  placed  in  the  educa¬ 
tion  record  under  §  99.21  shall  be  main¬ 
tained  as  provided  in  §  99.21(d),  and 

(c)  The  record  of  access  required  under 
§  99.32  shall  be  maintained  for  as  long 
as  the  education  record  to  which  it  per¬ 
tains  is  maintained. 

(20  U.S.C.  1282g(f)) 

Subpart  C — Amendment  of  Education 
Records 

§  99.20  Request  to  amend  education 
records. 

(a)  The  parent  of  a  student  or  an  eligi¬ 
ble  student  who  believes  that  Information 
contained  in  the  education  records  of  the 
student  is  Inaccurate  or  misleading  or 
violates  the  privacy  or  other  rights  of  the 
student  may  request  that  the  educational 
agency  or  Institution  which  maintains 
the  records  amend  them. 

(b)  TTie  educational  agency  or  insti¬ 
tution  shall  decide  whether  to  amend  the 
education  records  of  the  student  in  ac¬ 
cordance  with  the  request  within  a  rea¬ 
sonable  period  of  time  of  receipt  of  the 
request. 

(c)  If  the  educational  agency  or  insti¬ 
tution  decides  to  refuse  to  amend  the 
education  records  of  the  student  in  ac¬ 
cordance  with  the  request  it  shall  so  in¬ 
form  the  parent  of  the  student  or  the 
eligible  student  ot  the  refusal,  and  advise 
the  parent  or  the  eligible  student  of  the 
right  to  a  hearing  under  !  99.21. 

(20  UB  C.  ia32g(s)  (2)  ( 
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S  99.21  Rii^l  to  a  hearing. 

(a)  An  educational  agency  or  Institu¬ 
tion  shall,  on  request,  provide  an  oppor¬ 
tunity  for  a  hearing  In  order  to  challenge 
the  content  of  a  student’s  education  rec¬ 
ords  to  Insure  that  information  In  the  ed¬ 
ucation  records  of  the  student  Is  not  In¬ 
accurate,  misleading  or  otherwise  in  vio¬ 
lation  of  the  privacy  or  other  rights  of 
students.  The  hearing  shall  be  conducted 
In  accordance  with  S  99.22. 

(b)  If,  as  a  result  of  the  hearing,  the 
educational  agency  or  Institution  decides 
that  the  Information  Is  inaccurate,  mis¬ 
leading  or  otherwise  In  violation  of  the 
privacy  or  other  rights  of  students,  it 
shall  amend  the  education  records  of  the 
student  accordingly  and  so  Inform  the 
parent  of  the  student  or  the  eligible  stu¬ 
dent  in  writing. 

(c)  If,  as  a  result  of  the  hearing,  the 
educational  agency  or  institution  decides 
that  the  Information  Is  not  Inaccurate, 
misleading  or  otherwise  In  violation  of 
the  privacy  or  other  rights  of  students, 
it  shaU  Inform  the  parent  or  eligible  stu¬ 
dent  of  the  right  to  place  In  the  educa¬ 
tion  records  of  the  student  a  statement 
commenting  upon  the  Information  In  the 
education  records  and/or  setting  forth 
any  reasons  for  disagreeing  with  the  de¬ 
cision  of  the  agency  or  Institution. 

(d)  Any  explanation  placed  In  the  ed¬ 
ucation  records  of  the  student  tmder  par¬ 
agraph  (c)  of  this  section  shall; 

(1)  Be  maintained  by  the  educational 
agency  or  institution  as  part  of  the  edu¬ 
cation  records  of  the  student  as  long  as 
the  record  or  contested  portion  thereof  Is 
maintained  by  the  agency  or  Institution, 
and 

(2)  If  the  education  records  of  the  stu¬ 
dent  or  the  contested  portion  thereof  is 
disclosed  by  the  educational  agency  or 
Institution  to  any  party,  the  explanation 
shall  also  be  disclosed  to  that  p^y. 

[20  n.S.C.  1232g(a)(2)] 

§  99.22  Conduct  of  the  hearing. 

The  hearing  reqtilred  to  be  held  by 
S  99.21(a)  shall  be  conducted  according 
to  procedures  which  shall  Include  at  least 
the  following  dements: 

(a)  The  hearing  shall  be  held  within  a 
reasonable  period  of  time  after  the  edu- 
catlcmal  agency  or  Institution  has  re¬ 
ceived  the  request,  and  the  parent  of  the 
student  or  the  eligible  student  shall  be 
given  notice  of  the  date,  place  and  time 
reasonably  In  advance  of  the  hearing; 

(b)  The  hearing  may  be  conducted  by 
any  party.  Including  an  official  of  the 
educational  agency  or  Institution,  who 
does  not  have  a  direct  Interest  in  the  out¬ 
come  of  the  hearing; 

(c)  The  parent  of  the  student  or  the 
eligible  student  shaU  be  afforded  a  full 
and  fair  opportunity  to  present  evidence 
relevant  to  the  Issues  raised  under  S  99.- 
21,  and  may  be  assisted  or  represented  by 
Individuals  of  his  or  her  choice  at  his  ot 
her  own  expense,  Including  an  attorney; 

(d)  The  educational  agency  or  Institu¬ 
tion  shaU  make  Its  decision  In  writing 
within  a  reasonable  period  of  time  after 
the  conclusion  of  the  hearing;  and 


(e)  The  decision  of  the  agency  or  Insti¬ 
tution  shall  be  based  scdely  upon  th* 
evidence  presented  at  the  hearing  and 
shall  Include  a  summary  of  the  evidence 
and  the  reasons  for  the  decision. 

[20  U.S.C.  1232g(a)(2)] 

Subpart  D — Disclosure  of  Personally  Iden* 

tifiable  Information  From  Education 

Records 

§  99.30  Prior  consent  for  disclosure  re¬ 
quired. 

(a)  (1)  An  educational  agency  or  Insti¬ 
tution  shall  obtain  the  written  consent  of 
the  parent  of  a  student  or  the  eligible 
student  before  disclosing  personally 
Identifiable  Information  frmn  the  educa¬ 
tion  records  of  a  student,  other  than  di¬ 
rectory  Information,  except  as  provided 
in  S  99.31. 

(2)  Consent  is  not  required  under  this 
section  where  the  disclosure  is  to  (D 
the  parent  of  a  student  who  Is  not  an 
eligible  student,  or  (11)  the  student  him¬ 
self  or  herself. 

(b)  Whenever  written  ccmsent  is  re¬ 
quired,  an  educational  agency  or  Institu¬ 
tion  may  presume  that  the  parent  of  the 
student  or  the  eligible  student  giving 
consent  has  the  authority  to  do  so  unless 
the  agency  or  Institution  has  been  pro¬ 
vided  with  evidence  that  there  is  a  le¬ 
gally  binding  instrument,  or  a  State  law 
or  court  order  governing  such  matters  as 
divorce,  separation  or  custody,  which 
provides  to  the  contrary. 

(c)  The  written  consent  required  by 
paragraph  (a)  of  this  section  must  be 
signed  and  dated  by  the  parent  of  the 
student  or  the  eligible  student  giving  the 
consent  and  shall  Include: 

(1)  A  specification  of  the  records  to  be 
disclosed. 

(2)  The  purpose  or  purposes  of  the 
disclosure,  and 

(3)  The  party  or  class  of  parties  to 
whom  the  disclosure  may  be  made. 

(d)  When  a  disclosure  is  made  pur¬ 
suant  to  paragraph  (a)  of  this  section, 
the  educational  agency  or  institution 
shall,  upon  request,  provide  a  copy  of 
the  record  which  is  disclosed  to  the  par¬ 
ent  of  the  student  or  the  eligible  student, 
and  to  the  student  who  is  not  an  eligible 
student  If  so  requested  by  the  student’s 
parents. 

(20  use.  1232g(b)(l)  and  (b)(2)(A)] 

§  99.31  Prior  ronsent  for  disclosure  not 
reipiired. 

(a)  An  educational  agency  or  institu¬ 
tion  may  disclose  personally  identifiable 
information  fnnn  the  education  records 
of  a  student  without  the  written  consent 
of  the  parent  of  the  student  or  the  eligi¬ 
ble  student  if  the  disclosure  Is — 

(1)  To  other  schoed  officials.  Includ¬ 
ing  teachers,  within  the  ediKatlonal  In¬ 
stitution  or  local  educatlohal  agency 
who  have  been  determined  by  the  agency 
or  institution  to  have  legitimate  educa¬ 
tional  Interests; 

(2)  To  officials  of  another  school  or 
school  system  In  which  the  student  seeks 
or  li^nds  to  enroll,  subject  to  the  re- 
qiilrements  set  forth  In  §  99.34; 


(3)  Subject  to  the  ccmdltions  set  forth 
In  i  99.35,  to  authorized  representatives 
of: 

(I)  The  Comptroller  General  of  the 
United  States, 

(II)  The  Secretary. 

(iil)  The  Commissioner,  the  Directs 
of  the  National  Institute  of  Education, 
or  the  Assistant  Secretary  for  Education, 
or 

(iv)  State  educatlcmal  authorities; 

(4)  In  connection  with  financial  aid 
for  which  a  student  has  applied  or  which 
a  student  has  received;  Provided,  That 
personally  Identifiable  Infonnatlcm  from 
the  education  records  of  the  student  may 
be  disclosed  only  as  may  be  necessary 
for  such  purposes  as; 

(I)  To  determine  the  eligibility  of  the 
student  for  financial  aid, 

(II)  To  determine  the  amount  of  the 
financial  aid, 

(ill)  To  determine  the  conditions 
which  will  be  Imposed  regarding  the  fi¬ 
nancial  aid.  or 

(iv)  To  enforce  the  terms  or  condi¬ 
tions  of  the  financial  aid; 

(5)  To  State  and  local  officials  or  au¬ 
thorities  to  whom  information  is  specifi¬ 
cally  required  to  be  reported  or  disclosed 
pursuant  to  State  statute  adopted  prior 
to  November  19.  1974.  This  subpara¬ 
graph  applies  only  to  statutes  which  re¬ 
quire  that  specific  information  be  dis¬ 
closed  to  State  or  local  officials  and  does 
not  apply  to  statutes  which  permit  but 
do  not  require  disclosure.  Nothing  in 
this  paragraph  shall  prevent  a  State 
from  fmther  limiting  the  number  or  type 
of  State  or  local  officials  to  whom  dis¬ 
closures  are  made  under  this  siibpara- 
graph; 

(6)  To  organizations  conducting 
studies  for,  or  on  behalf  of,  educational 
agencies  or  institutions  for  the  purpose 
of  developing,  validating,  or  adminis¬ 
tering  predictive  tests,  a^inisterlng 
student  aid  programs,  and  improving 
Instruction;  Provided,  That  the  studies 
are  conducted  in  a  manner  which  will 
not  permit  the  personal  Identification  of 
students  and  their  parents  by  individuals 
other  than  representatives  of  the  orga¬ 
nization  and  the  information  will  be  de¬ 
stroyed  when  no  longer  needed  for  the 
purposes  for  which  the  study  was  con¬ 
ducted;  the  term  ’’organizations”  in¬ 
cludes,  but  is  not  limited  to.  Federal, 
State  and  local  agencies,  and  independ¬ 
ent  organizations; 

(7)  To  accrediting  organlzatl<ms  in^ 
order  to  carry  out  their  accrediting 
functions; 

(8)  To  parents  of  a  dependent  stu¬ 
dent,  as  defined  in  section  152  ot  the 
Internal  Revenue  Code  of  1954; 

(9)  To  comply  with  a  Judicial  order  or 
lawfully  issued  subpoena;  Provide,  That 
the  educational  agency  or  institution 
makes  a  reasonable  effort  to  notify  the 
parent  of  the  student  or  the  rilglble  stu¬ 
dent  of  the  order  or  subpoena  In  advance 
of  compliance  therewith;  and 

(10)  To  appropriate  parties  In  a  health 
or  udety  emergency  subject  to  the  con¬ 
ditions  set  forth  in  I  99.30. 
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(b)  Ibis  section  shall  not  be  construed 
to  require  or  mcdude  dtselosure  of  any 
personally  Identifiable  Information  from 
the  education  records  of  a  student  by  an 
educational  agency  or  institution  to  the 
parties  set  forth  in  paragraph  (a)  of  this 
section. 

(20  nJS.C.  1232g(b)(l)] 

§  99.32  Record  €tt  duclosnres  required 
to  be  maiRtained. 


<c>  An  educational  agency  or  Institu¬ 
tion  Shan,  except  for  the  dlstdosure  of 
directory  Information  under  S  99.37.  In¬ 
form  the  party  to  whom  a  disclosure  Is 
made  of  the  requirement  set  forth  In 
p>aragraph  (a)  of  this  section. 

[20  U.S.C.  1232g(b)  (4)  (B)  ] 

§  99.34  Conditions  for  disclosure  to  of¬ 
ficials  of  f>ther  schools  and  school 
systems. 


tion  of  students  and  their  par^ts  by 
other  than  those  officials,  a.nd  peistmally 
identifiable  data  shall  be  destroyed  when 
no  longer  needed  for  such  audit,  evalua¬ 
tion.  or  enforcement  of  or  comidiance 
with  Federal  legal  requirements. 

[20  U.S.C.  1232g(b)  (3)  ] 

§  99.36  Conditions  for  disclosure  in 
health  and  safety  emergencies. 

(a)  An  educational  agency  or  institu¬ 
tion  may  disclose  personally  identifiable 
information  from  the  education  records 
of  a  student  to  appropriate  parties  in 
connection  wdth  an  emergency  if  knowl¬ 
edge  of  the  information  is  necessary  to 
protect  the  health  or  safety  of  the 
student  or  other  individuals. 

(b)  The  factors  to  be  taken  into  ac- 
coimt  in  determining  whether  personally 
identifiable  Information  from  the  educa¬ 
tion  records  of  a  student  may  be  dis¬ 
closed  under  this  sectiem  shall  include  the 
f  (lowing: 

(1)  The  seriousness  of  the  threat  to 
the  health  or  safety  of  the  student  or 
other  individuals; 

(2)  The  need  for  the  information  to 
meet  the  emergency: 

<3)  Whether  the  parties  to  whom  the 
Information  is  disclosed  are  In  a  positioii 
to  deal  with  the  emergency;  and 

(4)  The  extent  to  which  time  is  of  the 
essence  in  dealing  with  the  emergency. 

(c)  Paragraph  (a)  of  this  section  shall 
be  strictly  c<m8tnied. 

[20  UB.0. 1282g(b)  (1)  (I)  1 

S  99.37  Conditions  for  disclosure  of  di¬ 
rectory  infomuition. 

(a)  An  educational  agency  or  instltu- 
tlm  may  disclose  personally  identifiable 
information  from  the  educatlcHi  records 
of  a  student  who  Is  In  attendance  at  the 
institution  or  agency  If  that  Information 
has  been  designated  as  directory  In¬ 
formation  (as  defined  In  S  99.3)  under 
paragraph  (c)  of  this  section. 

(b)  An  educational  agency  or  institu¬ 
tion  may  disclose  directory  Information 
fr(xn  the  education  records  of  an  Indi¬ 
vidual  who  is  no  longer  in  attendance  at 
the  agency  or  institution  writhout  foUow- 
ing  the  procedures  under  paragraph  (c) 
of  this  secUcMi. 

(c)  An  educational  agency  or  institu¬ 
tion  which  wrishes  to  designate  directory 
Information  shall  give  public  notice  of 
the  following: 

(1)  The  categories  of  personally  identi¬ 
fiable  information  which  the  institution 
has  designated  as  directory  Informatlcm; 

(2)  The  right  of  the  parent  of  the 
student  or  the  eligible  student  to  refuse 
to  permit  the  designation  of  any  or  all 
of  the  categories  of  personally  identifi¬ 
able  information  with  respect  to  that 
student  as. directory  information;  and 

(3)  The  period  of  time  writhin  which 
the  ciarent  of  the  student  or  the  eligible 
student  must  inform  the  agency  or  insti¬ 
tution  in  wo'lting  that  such  personally 
Identifiable  Information  is  not  to  be  de¬ 
signated  as  directory  information  wltli 
respect  to  that  student 

(20  U.S.C.  i232g(a)  (S)  (A)  and  (B)  | 


(a)  An  educational  agency  or  Institu¬ 
tion  shall  for  each  request  for  and  each 
disclosure  of  persona^  identifiable  in¬ 
formation  from  the  education  reomds  of 
a  student,  maintain  a  record  ktpt  with 
the  education  records  of  the  student 
which  indicates: 

(1)  The  parties  who  have  requested 
or  obtained  perscmally  identifiable  infor¬ 
mation  from  the  education  records  of  the 
student,  and 

(2)  The  Intimate  interests  these  par¬ 
ties  had  in  requesting  or  obtaining  the 
information. 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to  disclosures  to  a  parent  of  a 
student  or  an  eligible  student,  discloeures 
pursuant  to  the  written  consent  of  a 
parent  of  a  student  or  an  dlglble  student 
when  the  consent  is  speciDc  with  reflect 
to  the  party  or  parties  to  T^K»n  the  dis¬ 
closure  is  to  be  made,  dlsdoaures  to 
school  officials  under  S  99.31  (a^  (1),  or  to 
disclosures  of  directory  hiformatlan 
imder  S  99.37. 

(o)  The  record  of  disclosures  may  be 
Inspected; 

(1)  By  the  parent  of  the  student  or  the 
eligible  student, 

(2)  By  the  school  official  and  his  or  her 
assistants  who  are  responsible  for  the 
custody  of  the  records,  and 

(3)  For  the  purpose  of  auditing  the 
recordkeeping  procedures  of  the  educa¬ 
tional  agoicy  or  institution  by  the  parties 
authorized  In,  and  tmder  the  conditions 
set  forth  In  S  99.31(a)  (1)  and  (3). 

(20  UBX;.  1232g(b)  (4)  (A)  ) 
f  99.33  ^Limitation  on  rediadomire. 

(a)  An  educational  agency  or  Institu¬ 
tion  may  disclose  personally  identifiable 
infonnatkm  from  the  education  recordi 
of  a  student  only  on  the  condition  that 
the  party  to  whom  the  information  is 
disclosed  will  not  dtscloee  the  informa¬ 
tion  to  any  other 'parW  without  the  prior 
written  consent  of  the  parent  (rf  the  stu- 
d^t  or  the  riigible  student,  except  that 
the  personally  IdentifiaUe  Information 
which  is  disclosed  to  an  institution, 
agency  or  organization  may  be  used  by 
its  office,  employees  and  agents,  but 
only  for  the  purposes  for  which  the  dis¬ 
closure  was  made. 

(b)  Paragraph  (a)  of  this  section  does 
not  ix^ude  an  agmey  or  institution 
from  disclosing  personally  identlfiaUe 
information  under  6  99.31  with  the  un¬ 
derstanding  that  the  information  will  be 
redlsclosed  to  other  parties  under  that 
section;  Provided,  That  the  reconIkeei>- 
iDf  requli  ements  of  i  99.22  an  met  with 
respect  to  each  of  those  porUea 


(a)  An  educational  agency  or  institu¬ 
tion  transferring  the  education  records 
of  a  student  pursuant  to  §  99.31(a)  (2) 
shall: 

(1)  Make  a  reasonable  attempt  to  no¬ 
tify  the  paroit  of  the  student  or  the 
eligible  studmt  of  the  transfer  of  the 
records  at  the  last  known  address  of  the 
parent  or  eligible  student,  except: 

(D  When  the  transfer  of  the  records 
is  initiated  by  the  parKxt  or  eligible  stu¬ 
dent  at  the  sending  agency  or  institution, 
or 

(11)  When  the  agency  or  institution 
Includes  a  notice  in  Its  policies  and  ptY>- 
cedures  formulated  under  i  99A  that  It 
forwards  education  records  on  request 
to  a  school  in  which  a  student  seeks  or 
intends  to  enroll;  the  agency  or  Institu- 
ticn  does  not  have  to  provide  any  fur¬ 
ther  notice  ol  the  transfo’,* 

(2)  Provide  the  parent  of  the  student 
or  the  diglUe  studmt,  upon  request,  with 
a  copy  of  the  education  records  which 
have  been  transferred;  and 

(3)  Provide  the  parmt  of  the  student 
or  the  dlglble  student,  upon  request, 
with  an  opportunity  for  a  hearing  under 
Subpart  C  of  this  part. 

(b)  If  a  student  is  airolled  in  mors 
tiian  one  school,  or  receives  services  from 
more  than  one  school,  the  schools  may 
disclose  Informatlcm  from  the  educatiem 
records  of  the  student  to  each  other 
without  obtaining  the  wrltt«a  consent  of 
the  parent  of  the  student  or  the  ellglUe 
student;  Provided.  That  the  disclosure 
meets  the  requirements  of  paragraph  (a) 
of  this  section. 

[20  U.S.C.  1232g(b)(l)(B)l 

S  9935  Disclociire  to  certain  Federal 
and  Slate  officials  for  Federal  pro¬ 
gram  pnrposea. 

(a)  Nothing  in  section  438  of  the  Act 
or  this  part  shall  preclude  authraized 
representatives  erf  officials  listed  in 
§  99.31(a)(3)  from  having  access  to 
student  and  other  records  which  may  bo 
necessary  in  connection  with  the  audit 
and  evaluation  of  Federally  supported 
education  programs,,  or  in  connection 
with  the  e^orcement  of  or  compliance 
with  the  Federal  legal  requirements 
which  relate  to  these  programs. 

(b)  ExceiJt  when  the  cons«it  of  the 
parent  of  a  student  or  an  eligible  student 
has  been  obtained  under  S  99.30,  or 
when  the  collection  of  personally  iden¬ 
tifiable  information  Is  specifically  au¬ 
thorized  by  Federal  law,  any  data  col¬ 
lected  by  officials  listed  In  S  9931(a)  (3) 
gHoJi  be  inntected  in  a  manner  which 
win  not  pomlt  the  personal  Identifica¬ 
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Subpart  E — Enforcement 
§  99.60  Office  and  review  board. 

(a)  The  Secretary  Is  required  to  estab¬ 
lish  or  designate  an  office  and  a  review 
board  under  section  438(g)  of  the  Act. 
The  office  will  Investigate,  process,  and 
review  violations,  and  complaints  which 
may  be  filed  concerning  alleged  vlola- 
tl(ms  of  the  provisions  of  section  438  of 
the  Act  and  the  regulations  in  this  part. 
The  review  board  will  adjudicate  cases 
referred  to  It  by  the  office  imder  the 
procedures  set  forth  In  §§  99.65-99.67. 

(b)  The  following  is  the  address  of  the 
office  which  has  been  designated  under 
paragraph  (a)  of  this  section:  Hie 
Family  Educational  Rights  and  Privacy 
Act  Office  (FE31FA),  Department  of 
Health,  Education,  and  Welfare,  330  In¬ 
dependence  Ave.  SW.,  WashlnghHi,  D.C. 
20201. 

(20  UJ3.C.  1232g(g)  ) 

8  99.61  Conflict  with  State  or  local  law. 

An  educational  agency  or  Institution 
which  determines  that  It  cannot  comply 
with  the  requirements  of  section  438  of 
the  Act  or  of  this  pcuii  because  a  State 
or  l(x»d  law  conflicts  with  the  provisions 
of  section  438  of  the  Act  or  the  regula¬ 
tions  In  this  part  shall  so  advise  the  office 
designated  under  i  99.60(b)  within  45 
days  of  any  such  determination,  giving 
the  text  and  legal  cltatlcm  of  the  con¬ 
flicting  law. 

(20  nA.C.  1232g(f) ) 

8  99.62  Reports  and  records. 

Each  educational  agency  or  Institution 
shall  (a)  submit  reports  In  the  form  and 
containing  such  Information  as  the  Of¬ 
fice  of  the  Review  Board  may  require  to 
carry  out  their  functions  under  this  part, 
and  (b)  keep  the  records  and  afford  ac¬ 
cess  thereto  as  the  Office  or  the  Review 
Board  may  find  necessary  to  assure  the 
correctness  of  those  reports  and  compli¬ 
ance  with  the  provisions  of  sections  438 
of  the  Act  and  this  part. 

(20  UA.O.  1232g(f )  and  (g) ) 

8  99.63  Complaint  procedure. 

(a)  Complaints  regarding  violations  of 
rights  accorded  parents  and  eligible  stu¬ 
dents  by  section  438  of  the  Act  or  the 
regulations  In  this  part  shall  be  submit¬ 
ted  to  the  Office  In  writing. 

(b)  ( 1)  The  Office  will  notify  each  com¬ 
plainant  and  the  educational  agency  or 
Institution  against  which  the  violation 
has  been  alleged.  In  writing,  that  the 
complaint  has  been  received. 

(2)  The  notification  to  the  agency  or 
institution  under  paragraph  (b)(1)  of 
this  section  shall  Include  the  substance 
of  the  alleged  violation  and  the  agency 
or  Institution  shall  be  given  an  oppor¬ 
tunity  to  submit  a  written  response. 

(c)  (1)  The  Office  will  Investigate  all 
timely  complaints  received  to  determine 
whether  there  has  been  a  failure  to  emn- 
ply  with  the  provisions  of  seetton  438  of 
the  Act  or  the  regulations  hi  this  peurt, 
and  may  permit  further  written  or  oral 
8\fl>mlsslons  by  both  parties. 


(2)  Following  Its  Investigation  the  Of¬ 
fice  will  provide  written  notification  of  Its 
findings  and  the  bculs  for  such  findings, 
to  the  complainant  and  the  agency  or 
Institution  Involved. 

(3)  If  the  Office  finds  that  there  has 
been  a  failure  to  (xanply.  It  will  Include 
In  Its  notification  imder  paragraph  (c) 
(2)  of  this  section,  the  specific  steps 
which  must  be  taken  by  the  agency  or 
educational  Institution  to  bring  the 
agency  or  Institution  into  compliance. 
The  notification  shall  also  set  forth  a 
reasonable  period  of  time,  given  all  of  the 
circumstances  of  the  case,  for  the  agency 
or  Institution  to  voluntarily  comply. 

(d)  If  the  educational  agency  or  Insti¬ 
tution  does  not  come  Into  compliance 
within  the  period  of  time  set  under  para¬ 
graph  (c)  (3)  of  this  section,  the  matter 
will  be  referred  to  the  Review  Board  for 
a  hearing  under  §S  99.64-99.67,  Inclusive. 
(20  U.aC.  1232g(f)) 

§  99.64  Termination  of  funding. 

If  the  Secretary,  after  reasonable  no¬ 
tice  and  opportunity  for  a  hearing  by  the 
Review  Board,  (1)  finds  that  an  educa¬ 
tional  agency  or  Institution  has  failed 
to  comply  with  the  provisions  of  section 
438  of  the  Act.  or  the  regulations  In  this 
part,  and  (2)  determines  that  compliance 
cannot  be  secured  by  volimtary  means, 
he  shall  Issue  a  decision.  In  writing,  that 
no  funds  under  any  (ff  the  Federal  pro¬ 
grams  referenced  In  i  99.1  (a)  shall  be 
made  available  to  that  educational 
agency  or  Institution  (or,  at  the  Secre¬ 
tary’s  discretion,  to  the  unit  of  the  edu¬ 
cational  agency  or  Institution  affected 
by  the  failme  to  comply)  until  there  Is 
no  longer  any  such  failure  to  comply. 

(20  U.S.C.  1232g(f)) 

§  99.65  Hearing  procedures. 

(a)  Panels.  The  dialrman  of  the  Re¬ 
view  Board  shall  designate  Hearing 
Panels  to  conduct  one  or  more  hearings 
under  S  99.64.  Each  Panel  shall  consist 
of  not  less  than  three  members  of  the 
Review  Board.  The  Review  Board  may. 
at  Its  dlscretl(xi.  sit  for  any  hearing  or 
class  of  hearings.  The  Chairman  of  the 
Review  Board  shall  designate  himself  or 
any  other  member  of  a  Panel  to  serve  as 
Chairman. 

(b)  Procedural  rules.  (1)  With  respect 
to  hearings  Involving,  In  the  (H>lnlon  of 
the  Panel,  no  dispute  as  to  a  material 
fact  the  resolution  of  which  would  be 
materially  assisted  by  oral  testimony,  the 
Panel  shall  take  appropriate  steps  to  af¬ 
ford  to  each  party  to  the  proceeding  an 
opportunity  for  presenting  his  case  at 
the  option  of  the  Panel  (1)  In  whole  or  In 
part  In  writing  or  (11)  In  an  Informal 
conference  before  the  Panel  which  shall 
afford  each  party:  (A)  Sufficient  notice 
of  the  Issues  to  be  considered  (where 
such  notice  has  not  previously  been  af¬ 
forded)  :  and  (B)  an  <g)portunity  to  be 
represented  by  counsel. 

(2)  With  respect  to  hearings  Involving 
a  dispute  as  to  a  material  fact  the  reso¬ 
lution  of  which  would  be  materially 
assisted  by  oral  testimony,  the  Panel  rfiMdl 


afford  each  party  an  opportunity,  which 
shall  Include,  In  addition  to  provisions 
required  by  subparagraph  (1)  (11)  of  this 
[taragraph,  provisions  designed  to  assure 
to  each  party  the  following: 

(I)  An  oi^rtimlty  for  a  record  of  the 
proceedings; 

(II)  An  opportunity  to  present  wit¬ 
nesses  on  the  party’s  behalf;  and 

(ill)  An  opportunity  to  cross-examine 
other  witnesses  either  orally  or  through 
written  interrogatories. 

(20  UJ3.C.  1232g(g)  ) 

8  99.66  Hearing  before  Panel  or  a  Hear¬ 
ing  Officer. 

A  hearing  pursuant  to  8  99.65(b)  (2) 
shall  be  conducted,  as  determined  by  the 
Panel  Chairman,  rither  before  the  Panti 
or  a  hearing  officer.  The  hearing  officer 
may  be  (a)  one  of  the  members  of  the 
Panel  or  (b)  a  nonmember  who  Is  ap¬ 
pointed  as  a  hearing  examiner  under  5 
U.S.C.  3105. 

(20  UA.C.  1232g(g) ) 

§  99.67  Initial  decision ;  final  decision. 

(a)  The  Panel  shall  prepare  an  Initial 
written  decision,  which  shall  Include 
findings  of  fact  and  conclusions  bcued 
thereon.  When  a  hearing  Is  conducted 
before  a  hearing  officer  alone,  the  hear¬ 
ing  officer  shall  separately  find  and  state 
the  facts  and  conclusions  which  shall  be 
Incorporated  In  the  Initial  decision  pre¬ 
pared  by  the  Panri. 

(b)  Copies  of  the  Initial  decision  shall 
be  mailed  promptly  by  the  Panel  to  each 
party  (or  to  the  pculy’s  counsd) ,  and  to 
the  Secretary  with  a  notice  affording 
the  party  an  opportunity  to  submit 
written  comments  thereon  to  the  Sec¬ 
retary  within  a  specified  reasonable 
time. 

(c)  The  initial  declsicm  of  the  Panel 
transmitted  to  the  Secretary  shall  be- 
ccHne  the  final  decision  of  the  Secretary, 
unless,  within  25  days  after  the  expira¬ 
tion  of  the  time  for  receipt  of  written 
comments,  the  Secretary  advises  the 
Review  Board  In  writing  of  his  deter¬ 
mination  to  review  the  decision. 

(d)  Bi  any  case  In  whl<di  the  Secre¬ 
tary  modifies  or  reverses  the  Initial  de¬ 
cision  of  the  Panel,  he  shall  accompany 
that  action  with  a  written  statement  of 
file  groimds  for  the  modification  or  re- 
vensal,  which  shall  promptly  be  filed  with 
the  Review  Board. 

(e)  Review  of  any  Initial  decision  by 
the  Secretary  shall  be  based  upon  the 
decision,  the  written  record.  If  any,  of 
the  Panel’s  proceedings,  and  written 
oommoits  or  oral  arguments  by  the  par¬ 
ties,  or  by  their  counsel,  to  the  proceed¬ 
ings. 

(D  No  decision  under  this  8ectl<Hi 
shall  become  final  until  It  Is  served  upoo 
the  educational  agency  or  Institution  In¬ 
volved  or  Its  attorney. 

(20  UJB.0. 12S2g(g)  ) 
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